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Filed Nov 27 1950 Joseph W. Stewart, Clerk 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
Ralph W. Moore, 


v. 


Petitioner, 


Charles F. Brannan, 

Secretary of Agriculture, and 
Thomas J. Flavin, 

Judicial Officer of the United States Department 

of Agriculture, 

Respondents. 

No. 10837 

Petition for Review Of, and to Set Aside, am Order of the 
Secretary of Agriculture Under the Commodity 
Exchange Act of 1936, as Amended 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Ralph W. Moore, the Petitioner herein (hereinafter 
referred to as “Petitioner”), petitions this Honorable 
Court to review and to set aside an Order Denying Trad¬ 
ing Privileges entered on November 15, 1950 pursuant to 
the provisions of the Commodity Exchange Act of 1936, 
as amended, 7 U. S. C., 1946 ed., Sec. 1, et seq., (herein¬ 
after sometimes referred to as the “Act”), by Charles 
F. Brannan, Secretary of Agriculture, over the signature 
of Thomas J. Flavin, Judicial Officer of the United States 
Department of Agriculture, acting pursuant to the provi¬ 
sions of the Act approved April 4, 1940 ( 5 U. S. C., 1946 
ed., Secs. 516(a) to 516(e), inclusive), and in respect 
thereof, Petitioner respectfully represents that: 

(1) Jurisdiction in this cause is founded on Section 
6(b) of the Commodity Exchange Act, 1936, as amended 
(7 U. S. C., 1946 ed., Sec. 1), which reads in part as 
follows: 
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. . the person against whom it [an Order Denying 
Trading Privileges] is issued may obtain a revielw of 
said order or such other equitable relief as toi the 
Court may seem just by filing in the United Siates 
Circuit Court of Appeals of the circuit in whiclj the 
petitioner is doing business a written petition pray¬ 
ing that the order of the Secretary of Agriculture be 
set aside .. 

(2) Petitioner is a resident of the District of Colum¬ 
bia, and is doing business therein within the purview and 
meaning of Sec. 6(b) of the Commodity Exchange A^t of 
1936, as amended (7 U. S. C. 1946 ed., Ch. 1, Sec. 9). 

(3) Respondent Charles F. Brannan, is the duly ap¬ 
pointed and qualified Secretary of Agriculture, an<J as 
such, is authorized, empowered and directed by the pro¬ 
visions of the Commodity Exchange Act of 1936|, as 
amended, to regulate and control trading in commodities 
and commodity futures on contract markets. The Acting 
Secretary of Agriculture, by whom the complaint in this 
proceeding was issued, purported to act in his name and 
stead. 

(4) Respondent Thomas J. Flavin is the Judicial Of¬ 
ficer of the Department of Agriculture, by whom the Ok*der 
Denying Trading Privileges was issued and entered on 
November 15, 1950, purported to act in the name and 
stead of the Secretary of Agriculture pursuant to the pro¬ 
visions of the Act of April 4, 1940 (5 U. S. C. 1946 ed., 
Secs. 516(a) to 516(e), inclusive). 

(5) The proceeding, the review of which is sought 
herein, was instituted on a complaint issued by the Acting 
Secretary of Agriculture on May 27, 1948, alleging in 
substance violation by Petitioner of certain provisions of 
the Commodity Exchange Act of 1936, as amended, in. the 
following respects: 

(i) by failing to file required reports; 

(ii) by knowingly causing to be delivered for trans¬ 
mission in interstate commerce false, mislead¬ 
ing, and knowingly inaccurate reports concern¬ 
ing market information or conditions that tend- 
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ed to affect the price of lard in interstate com¬ 
merce, and 

(iii) by reason of the acts set forth in (ii) above, 
attempting to manipulate the market price of 
lard in interstate commerce, or for future de¬ 
livery on or subject to the rule of a board of 
trade. 

(6) On June 11, 1948, Jack W. Bain, an Examiner in 
the Office of Hearing Examiner, United States Depart¬ 
ment of Agriculture, was designated as the referee to 
hear this matter, and as such referee, heard preliminary 
motions, presided at the pre-hearing conference, and at 
the hearing, ruled on the admissibility of evidence, re¬ 
ceived proposed findings of fact and conclusions of law 
prepared and submitted by the parties to this proceeding, 
and, on March 10, 1950, submitted his report and pro¬ 
posed order, recommending that Petitioner’s trading priv¬ 
ileges on contract markets be denied for a period of 30 
days. In his report, the referee, among other things, held 
that as a matter of law, under General Foods Corporation, 
et al., v. Brarunan, et al., 170 F. (2d) 220 (C. C. A. 7th, 
1948), a case involving the Commodity Exchange Act of 
1936, as amended, and the manipulation provisions thereof 
involved herein, he, the referee, could not find that Peti¬ 
tioner had violated the provisions of the Commodity Ex¬ 
change Act of 1936, as amended, against attempting to 
manipulate the market price of lard. The Secretary’s 
order of November 15, 1950, it should be noted, reversed 
this conclusion. 

(7) Exceptions to the Referee’s report referred to in 
(6) hereof, w T ere filed by both parties, and oral argument 
was had thereon before Thomas J. Flavin, its Judicial 
Officer, on August 17, 1950. The Order Denying Trading 
Privileges, the review of which is sought herein, was is¬ 
sued by the Judicial Officer, acting as aforesaid, on No¬ 
vember 15,1950. 

(8) The Secretary’s Order Denying Trading Privileges 
is in direct conflict with a decision of the Seventh Circuit, 
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General Foods Corporation, et al. v. Brannan, 170 FJ (2d) 
220 (C. C. A. 7th, 1948) which the Hearing Officer, in his 
report, found to be controlling in respect of the allega¬ 
tion of attempted manipulation of commodity prices on a 
contract market. In view of the fact that the allegation 
of attempted manipulation is admitted by the government 
to be one of the more serious charges (it being conceded 
by the government the failure of Petition to report is 
relatively minor) and in view of the further fact that the 
Hearing Officer specifically held that “Under the most 
recent court decision [ General Foods Corporation, pt al. 
v. Brannan, supra ] we do not conclude that respondent 
here violated the provisions of the Act against attempting 
to manipulate” (Hearing Officer’s Report, p. 14), a con¬ 
clusion which the Secretary reversed in his Order Deny¬ 
ing Trading Privileges, it is respectfully submitted that 
this Petition should be heard in order that this obvious 
conflict with the decision of the Seventh Circuit may be 
resolved. 

(9) The provisions of Sections 6(b) and 9, respec¬ 
tively, of the Commodity Exchange Act of 193(5, as 
amended (7 U. S. C., 1946 ed., Secs. 9 and 13, respec¬ 
tively), relating to manipulation and attempted manipula¬ 
tion, violate the Fifth Amendment to the Constitution, in 
that, among other things, such provisions are vague, in¬ 
definite, undefined and undefinable. 

(10) Petitioner has been denied the full and fair hear¬ 
ing required by Section 6(b) of the Act and Section 5(a) 
of the Administrative Procedure Act (5 U. S. C., 1943 ed., 
Dec. 1001, et seq .) and guaranteed by the Fifth Amend¬ 
ment to the Constitution, in that, among other things, the 
purported prohibitions in Section 6(b) and 9, respectively, 
of the Commodity Exchange Act, as amended, against 
“attempting to manipulate,” and “attempted manipula¬ 
tion,” the violation of which have been found by the 
Secretary in his Order Denying Trading Privileges, dated 
November 15, 1950, are vague, indefinite and undefined, 
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and as a consequence, neither Petitioner, nor any other 
person subject thereto and the rules and regulations is¬ 
sued thereunder, does not and cannot know what acts or 
actions constitute either violations of or compliance with, 
said provisions and the rules and regulations issued there¬ 
under. 

(11) Petitioner has been further denied the full and 
fair hearing required by Section 6(b) of the Act and Sec¬ 
tion 5(a) of the Administrative Procedure Act, and guar¬ 
anteed by the Fifth Amendment to the Constitution, in 
that, among other things, the issuance of the ‘‘Memo to 
the Press” has been alleged and found by the Secretary 
in his Order Denying Trading Privileges of November 
15, 1950, to be (i) a violation of the specific provision of 
Section 9 of the Act against the issuance of false infor¬ 
mation and (ii) an attempt to manipulate the prices of 
commodities in interstate commerce or on a contract 
market. This dual characterization of one act, the com¬ 
mission of which Petitioner has steadfastly denied, is an 
error of substance, for the reason, among others, that the 
period of suspension which has been imposed on Peti¬ 
tioner in the Order of November 15, 1950, reflects the 
dual characterization of the single act, namely, the al¬ 
leged dissemination of false information. 

(12) Petitioner has been denied the full and fair hear¬ 
ing required by Section 6(b) of the Act and Section 5(a) 
of the Administrative Procedure Act, and required by the 
Fifth Amendment to the Constitution, for the reason, 
among others, that as a consequence of the dual charac¬ 
terization of the single act of issuing the so-called “Memo 
to the Press,” Petitioner had no notice as to whether he 
was called upon to defend against an allegation of dis¬ 
seminating false information, or an allegation of attempted 
manipulation. In this posture, the commingling of the 
two charges, the one specific, the other nebulous, the one 
primary and the other secondary, constitutes a lack of 


notice to Petitioner of the charges he was called ipon 
to meet. 

(13) Section 6(b) of the Act, pursuant to which this 
proceeding was instituted and heard, deprives the peti¬ 
tioner of a valuable property right, namely, the rigljt to 
trade in commodities and futures on contract markets, 
without due process of law in violation of the Fifth 
Amendment to the Constitution for the reason, among 
others, that the period of suspension therein provided for, 
insofar as Petitioner is concerned, is undefined, unfet¬ 
tered, and subject to no limitation, notwithstanding that 
other persons, namely, a “futures commission merchant/’ 
or a “floor broker,” may, for identical violations, be sus¬ 
pended for a period “not to exceed six months.” In this 
case, the Government, in the complaint and in its pro¬ 
posed findings of fact and conclusions of law, requested 
the suspension of all trading privileges “until further 


notice by the Secretary of Agriculture,” and in its Ex¬ 
ceptions to the Referee’s Report and Proposed Order, the 
government requested a period of suspension for “not fess 
than one year.” The Hearing Officer, it should be nofted, 
proposed a period of suspension of thirty days. In these 
circumstances, it is apparent that Section 6(b) of the 
Act, in failing to establish specific periods of suspension 
for proved violations, deprives Petitioner of a valuable 
property right without due process of law. 

(14) The Hearing Officer erred, and the Secretary in 
affirming his ruling also erred, in overruling Petitioner’s 
Motion to Dismiss, which challenged the legal sufficiency 
of the complaint upon which this proceeding was insti¬ 
tuted and heard. 

(15) The Hearing Officer erred, and the Secretary! in 
affirming his ruling also erred, in denying Petitioner’s 
Motion for a Bill of Particulars, in which Petitioner re¬ 
quested particularization of the complaint upon which this 
proceeding was instituted and heard. The nature of the 
particularization requested and the propriety is denion- 
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strated by the following excerpt from the argument on the 
Motion to Dismiss made by Government counsel before 
the Hearing Officer: 

“MR. HOLSTEIN: . . . This motion (to dismiss) 
should be denied . . . the remedy is not a motion to 
dismiss but a motion to make more definite and cer¬ 
tain or a motion for a bill of particulars, and had 
counsel for the respondent in this case filed a mo¬ 
tion for such a bill with sufficient specifications as to 
the matters or things with which he requested or as 
to which he requested particularity or more descrip¬ 
tion, we would have been glad to comply.” (Oral 
Argument, pp. 86-87). 

Subsequent to the denial of the Motion to Dismiss by 
the Hearing Officer, Petitioner filed such a request for a 
Bill of Particulars, which the Hearing Officer denied, not¬ 
withstanding that the foregoing excerpt was specifically 
brought to the attention of the Hearing Officer. 

(16) Petitioner has been denied the full and and fair 
hearing required by Section 6(b) of the Act and Section 
5(a) of the Administrative Procedure Act, and required 
by the Fifth Amendment to the Constitution, in that, the 
complaint upon which this proceeding was instituted and 
heard, was so vague, indefinite, misleading and uninfor¬ 
mative, that Petitioner in fact was not given the notice 
required by Section 5(a) of the Administrative Procedure 
Act, of the charges against which he was called upon to 
defend. 

(17) The Hearing Officer erred, and the Secretary in 
affirming his ruling also erred, in finding that Petitioner 
violated the reporting requirements in respect of the so- 
called “controlled” accounts. 

(18) The “Memo to the Press,” dated October 1, 1947, 
which is the sole and exclusive basis upon which the Gov¬ 
ernment relied to sustain the allegations that Petitioner 
had disseminated false information and had attempted to 
manipulate the prices of commodities cannot be sustained 
for the following reasons, among others: 

(a) The information set forth in the “Memo to the 



Press,” is nothing more than a mere recital of informa¬ 
tion appearing in the Report on the Pood Situation by 
the Cabinet Committee on World Food Programs, which 
committee included Clinton P. Anderson, then Secretary 
of Agriculture, G. C. Marshall, then Secretary of State 
and W. A. Harriman, then Secretary of Commerce. This 
report had been published in its entirety in newspapers 
as early as September 25, 1947, and is in evidence in this 
proceeding as Respondent’s (Petitioner’s) Exhibit Not 2; 

(b) The statements appearing in the “Memo to the 
Press,” are nothing more than the Petitioner’s conclu¬ 
sions and opinions drawn from and based on the informa¬ 
tion contained in this Report, and the Presidents state¬ 
ment which accompanied this Report, which is in evi¬ 
dence as Respondent’s (Petitioner’s) Exhibit No. 1; 

(c) The “Memo to the Press,” did not purport to be, 
and in no wise was represented to be, a release of any 
kind, official or unofficial, by the United States Depart¬ 
ment of Agriculture, or any other agency or Department 
of the United States Government and was not in fact 
looked upon as such by any of the persons to whose at¬ 
tention or notice it came; 

(d) As proof of the falsity of the “Memo to the 
Press,” the Government relied heavily on the fact "hat 
the names of three government officials were appended to 
the document under the description “Reference.” The 
Government assumed this to mean, and so alleged and 
argued, that this designation connoted sponsorship. The 
evidence is, as voluntarily disclosed to the Government 
by the Petitioner, that these names were appended in 
order that interested persons might communicate \rith 
such persons, and determine for themselves the degree 
to which reliance could be had on such statements. More¬ 
over, the evidence shows that interested persons did com¬ 
municate with the persons designated as “References”. 
In these circumstances, the Government’s conclusion must 
fall, carrying with it the Order Denying Trading Privi¬ 
leges. 
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(e) The evidence does not sustain the conclusion in 
the Secretary's Order Denying Trading Privileges that 
the statements contained in the “Memo to the Press" 
are false, as alleged in the complaint; 

(f) The evidence does not sustain the conclusion in 
the Secretary's Order Denying Trading Privileges that 
the “Memo to the Press" constitutes an attempt to 
manipulate commodity prices on contract markets; 

(g) The evidence does not sustain the conclusion in 
the Secretary’s Order Denying Trading Privileges that 
the “Memo to the Press" was prepared and issued by , 
the Petitioner with the intent either to disseminate false 
information or to attempt to manipulate commodity prices 
on a contract market; 

(h) The information contained in the “Memo to the 
Press," being based on the President’s Cabinet Commit¬ 
tee Report, is in fact true; 

(i) The “Memo to the Press" cannot be sustained as 
an attempt to manipulate commodity prices on a contract 
market, for the reason, among others, that the evidence 
of Petitioner’s holdings in lard were so small in compari¬ 
son to the total open interest in lard, that they cannot in 
fact be either considered or treated as an attempt to 
manipulate commodity prices on a contract market; 

(j) The conclusions in the Secretary’s Order Denying 
Trading Privileges, cannot be sustained for the reason, 
among others, that they are based on mere surmises, 
which overlook relevant facts, discernible and ascertain¬ 
able by a candid reading of the “Memo to the Press" 
as a whole. Thus, it is only by picking sentences out of 
context, and reading the “Memo to the Press” in the 
light of a predetermination to find it a violation of the 
Commodity Exchange Act of 1936, as amended, and the 
rules and regulations issued thereunder, that it can be 
concluded that the “Memo to the Press" is in any sense 
a violation of the Act and the rules and regulations is¬ 
sued thereunder. 
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(19) The evidence cannot sustain the conclusion in 
the Secretary’s Order Denying Trading Privileges that 
Petitioner “controlled” the accounts of others, whi^h must 
be found to sustain, in turn, the conclusion in th$ Secre¬ 
tary’s Order Denying Trading Privileges, that Petitioner 
failed to comply with the Reporting requirements of the 
Act and the regulations. 

(20) The complaint failed to give the Petitioner the 
Notice required by Section 6(b) of the Act and Section 
5(a) of the Administrative Procedure Act. 

(21) The Hearing Officer erred, and the Secretary in 
affirming his rulings also erred, in admitting, over peti¬ 
tioner’s objections, evidence antedating the date of the 
complaint on which this proceeding was instituted and 
heard. 

(22) The Hearing Officer erred, and the Secretary in 

affirming his rulings also erred, in denying Petitioner’s 
objections to the admissibility of evidence at the hearing, 
and in sustaining objections to the admissibility olf evi¬ 
dence offered by Petitioner. | 

(2.3) The evidence discloses that Petitioner in fa<j:t, did 
not knowingly cause “to be delivered for transmission in 
interstate commerce false, misleading, and knowingly in¬ 
accurate reports concerning market information or Condi¬ 
tions that tended to affect the price of lard in interstate 
commerce . . .” as alleged in the complaint. 

(24) The action of the Secretary in his Order deny¬ 
ing Trading Privileges in increasing the period of sus¬ 
pension from the thirty day period recommended by the 
Hearing Officer to a period of ninety days, is harsh, ar¬ 
bitrary, unreasonable, and an abuse of discretion. 

(25) The Secretary’s Order Denying Trading Privi¬ 
leges is not sustained by the “weight of evidence,i’ as 
required by Section 6(b) of the Act. 

WHEREFORE, Petitioner prays that this Honoijable 
Court review the proceedings before the Secretary of 
Agriculture and the Judicial Officer, and the Ordeij- of 
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November 15, 1950, a copy of which is attached hereto 
and made a part hereof, and that said order be set aside 
in accordance with the jurisdiction vested in this court 
under Section 6(b) of the Commodity Exchange Act of 
1936, as amended; and to that end, petitioner prays that: 

(1) Petitioner be given leave to file this Petition; 

(2) This Court grant a review of the said order of 
November 15, 1950; 

(3) An order be entered directing the Secretary of 
Agriculture and the Judicial Officer to certify and to file 
in this court a transcript of the record before them in this 
proceeding; 

(4) The court require such portions of said record to 
be printed as petitioner and the respondents shall agree 
upon by stipulation filed in this court, or in the absence 
of such stipulation, that all of said record be printed; 

(5) Briefs be filed by the parties herein and oral argu¬ 
ment be had in this court, all in accordance with the 
rules of this court; 

(6) Pending the disposition of this cause by this 
Court, that this court direct that the order of the Secre¬ 
tary and the Judicial Officer Denying Trading Privileges 
to Petitioner, dated November 15, 1950, be stayed, and 
that the Secretary of Agriculture and the Judicial Officer 
be directed by this court to notify all contract markets 
who received notice of the order of November 15, 1950, 
of the order of this court staying the said order of No¬ 
vember 15,1950. 

(7) This court order such other and further relief in 
the premises as the rights and equities of the cause may 
require and as to the court may seem just and appro¬ 
priate. 

/s/ Ben Ivan Melnicoff 
Ben Ivan Melnicoff 

821 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorney for Petitioner 
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575 Filed with Hearing Clerk 5-28-48 

UNITED STATES DEPARTMENT OF 
AGRICULTURE 

Before the Secretary of Agriculture 
In re Ralph W. Moore, Respondent 

CE-A Docket No. 47 

i 

Complaint and Notice of Hearing Under the Commodity 

Exchange Act 

i 

The Secretary of Agriculture has reason to believe that 
the respondent, Ralph W. Moore, has violated the provi¬ 
sions of the Commodity Exchange Act (7 U. S. C., Chap¬ 
ter 1), and the rules and regulations made pursuant to 
its requirements, and has attempted to manipulate the 
market price of a commodity in interstate commerce or 
for future delivery on or subject to the rules of a board 
of trade. In accordance with the provisions of Section 
6(b) of the Commodity Exchange Act (7 U. S. C. 9), 
this complaint is issued alleging as follows: 

1 . 

The respondent, Ralph W. Moore, is an individual 
whose business address is 1707 N Street, N. W., Wash¬ 
ington, D. C. | 

2 . 

The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, and the New Ybrk 
Cotton Exchange were, prior to the time of the trans¬ 
actions described in this complaint, duly designated as 
contract markets under the provisions of the Commodity 
Exchange Act and have been contract markets contin¬ 
uously since that time. 
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576 3. 

Merrill Lynch, Pierce, Fenner & Beane (herein¬ 
after referred to as Merrill Lynch), Daniel F. Rice & 
Company, Gerstenberg & Company, Harriss & Vose, Bache 
and Company, and Laidlaw & Company, were at all times 
mentioned in this complaint registered futures commis¬ 
sion merchants under the provisions of the Commodity 
Exchange Act. 

4. 

During the period from January 2, 1946 to October 31, 
1947, the respondent traded actively in commodity fu¬ 
tures on and subject to the rules of boards of trade by 
means of accounts in his own name or under coded num¬ 
bers to indicate his ownership, carried with Harriss & 
Vose, Daniel F. Rice & Company, Gerstenberg & Com¬ 
pany, and Merrill Lynch. During the said period, ex¬ 
tensive purchases and sales of commodities for future 
delivery, including approximately 28,000 bales of cotton, 
1,000,000 bushels of wheat, 3,900,000 bushels of oats, and 
3,800,000 pounds of lard, were executed for the said ac¬ 
counts of the respondent with a resulting net profit in 
excess of $350,000. 

5. 

During the period from January 2, 1946 to October 31, 
1947, the respondent also traded actively in commodity 
futures on and subject to the rules of boards of trade by 
means of other accounts which he owned, in whole or 
part, or in which he controlled or directed trading, 

577 carried in the names of various persons and organi¬ 
zations, including Martin H. Heflin, Elizabeth H. 

Anderson, Marvin H. Colbert, Mrs. Alva Howell, Bertha 
Davis, Nina W. Laing, James E. McDonald, Carolyn Mc¬ 
Intosh, Lois A. Moore, Lelia Moore, Ruth B. Aspinwall, 
Glenn Blackshear, William J. Goodwin, Harold B. Mc¬ 
Donald, Carl Wilkens, and Farm Products Company. 
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These accounts were carried by Daniel F. Bice & Com¬ 
pany, Bache & Company, Laidlaw & Company, Harriss & 
Vose, and Merrill Lynch. During the said period, exten¬ 
sive purchases and sales of commodities for future de¬ 
livery, including approximately 3,900 bales of cotton, 
135,000 bushels of wheat, 1,250,000 bushels of oats and 
3,500,000 pounds of lard were executed for the said ac¬ 
counts, with a resulting net profit of approximately 
$95,000. 

6 . 

The respondent operated the accounts described in para¬ 
graphs 4 and 5, above, for the purpose and with the in¬ 
tent of evading reporting requirements of the Commodity 
Exchange Act and the rules and regulations thereunder, 
in that, on the dates hereinafter set forth, accounts car¬ 
ried in the respondent’s own name or under coded num¬ 
bers designating his ownership, as described in paragraph 
4 above, either alone or in combination with accounts car¬ 
ried in the names of other persons or organizations, as 
described in paragraph 5 above, reached open contract 
positions which were required to be reported but which 
the respondent, with knowledge of the reporting re- 
578 quirements of the Commodity Exchange Act gnd 
in furtherance of the aforesaid purpose of evading 
such requirements, failed or refused to report. 

7. 

On October 1, 1947, the respondent was the owner oif a 
commodity futures account carried in his own name on 
the books of Merrill Lynch. At the same time the re¬ 
spondent owned or had an interest in, or controlled or 
directed trading in, other commodity futures accounts 
carried by Laidlaw & Company and Merrill Lynch in the 
names of Buth B. Aspinwall, Nina W. Laing, Elizabeth 
Anderson, Jerry Lesikar, James E. McDonald, Carolyn 
McTntosh, and Carl Wilkens, and influenced or advised 
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trading in other commodity futures accounts carried by 
Merrill Lynch in the names of E. Arline Hilyard and 
Edward L. Traylor. On or about October 1, 1947, when 
the net long position in lard futures contracts in the re¬ 
spondent’s own account was 670,000 pounds, and when the 
aggregate net long position in lard futures contracts in 
all of the aforesaid accounts was 1,900,000 pounds, the 
respondent prepared and circulated, or caused to be pre¬ 
pared and circulated, among representatives of the press, 
commodity brokerage firms, and other persons, a docu¬ 
ment purporting to be a memorandum to the press ema¬ 
nating from, or issued under the sponsorship or endorse¬ 
ment of, or from information furnished by, responsible 
officials of the Government of the United States, stating 
that the Government of the United States was about to 
undertake a heavy lard export program and that, as a 
consequence thereof, large purchases of lard by the 
United States Department of Agriculture were im- 
579 minent, whereas, in truth and in fact, no such ex¬ 
port program or purchases were planned or in¬ 
tended. The said document was not authorized, spon¬ 
sored or endorsed by any officer or employee of the United 
States Government nor based upon any information fur¬ 
nished to the respondent by any such officer or employee, 
but was false, misleading, and deceptive, and was issued by 
the respondent for the purpose and with the intent of caus¬ 
ing an advance in the market price of lard, for the profit 
and enrichment of the respondent. By reason of such 
acts, the respondent attempted to manipulate the market 
price of lard in interstate commerce or for future deliv¬ 
ery on or subject to the rules of a board of trade, and 
knowingly caused to be delivered for transmission in in¬ 
terstate commerce false, misleading, and knowingly in¬ 
accurate reports concerning market information or condi¬ 
tions that tended to affect the price of lard in interstate 
commerce, all in violation of Sections 6(b) and 9 of the 
Commodity Exchange Act (7 U. S. C. 9, 13). 
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On October 3, 1947, as the result of a purchase qi No¬ 
vember lard futures contracts executed on the Chicago 
Board of Trade by Merrill Lynch for the respondent’s 
account, his net long position in November lard fixtures 
contracts on the Chicago Board of Trade reached 2^0,000 
pounds, and remained at 250,000 pounds continuously 
until October 14, 1947. On October 4, 6, 8, and 9, 1947, 
on which dates the respondent was in reporting status 
by reason of his position in November lardi pur- 
580 chases and sales of March and December lard fu¬ 
tures contracts were executed on the Chicago feoard 
of Trade by Merrill Lynch for the respondent’s account. 
On October 14, 1947, as the result of a sale of November 
lard futures contracts executed on the Chicago Board of 
Trade by Merrill Lynch for the respondent’s account, his 
net long position in November lard futures contracts on 
the Chicago Board of Trade was reduced to 2(p0,000 
pounds. The respondent, although called upon to ^io so 
by representatives of the Commodity Exchange Authority, 
failed and refused to report to the Commodity Exchange 
Authority with respect to such purchases and sale^ and 
the open contracts held by him on the said dates, iji vio¬ 
lation of Section 4i of the Commodity Exchange Act and 
Sections 9.10, 9.11, and 9.21 of the rules and regulations. 


9. 

On August 21, 1947, as the result of a purchase qi De¬ 
cember wheat futures contracts executed on the Chicago 
Board of Trade by Gerstenberg & Company for the re¬ 
spondent’s account, his net long position in December 
wheat futures contracts on the Chicago Board of Trade, 
as reflected on the books of Daniel F. Rice & Coippany 
and Gerstenberg & Company, reached 210,000 bushels and 
remained at 210,000 bushels continuously until September 
2, 1947. On August 23, 26, 27, and 29, 1947, on Vhich 
dates the respondent was in reporting status by reason 
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of his position in December wheat, purchases and sales 
of September and May wheat futures contracts were exe¬ 
cuted on the Chicago Board of Trade by Daniel F. Rice 
& Company for the respondent’s account. On Sep- 

581 tember 2, 1947, as the result of a sale of December 
wheat futures contracts executed on the Chicago 

Board of Trade by Gerstenberg & Company for the re¬ 
spondent’s account, his net long position in December 
wheat futures contracts on the Chicago Board of Trade 
was reduced to 185,000 bushels. The respondent failed to 
report to the Commodity Exchange Authority with re¬ 
spect to such purchases and sales and the open contracts 
held by him on the said dates, in violation of Section 4i 
of the Commodity Exchange Act and Sections 2.10, 2.11 
and 2.21 of the rules and regulations. 

10 . 

On February 9, 1948, as the result of a sale of Sep¬ 
tember wheat futures contracts executed on the Chicago 
Board of Trade by Gerstenberg & Company for the re¬ 
spondent’s account, his net short position in September 
wheat futures contracts on the Chicago Board of Trade, 
as reflected on the books of Daniel F. Rice & Company 
and Gerstenberg & Company, reached 210,000 bushels and 
remained at 210,000 bushels continuously through Feb¬ 
ruary 11, 1948. On February 10, and 11, 1948, on which 
dates the respondent was in reporting status by reason of 
his position in September wheat, purchases and sales of 
May and July wheat futures contracts were executed on 
the Chicago Board of Trade by Daniel F. Rice & Com¬ 
pany and Gerstenberg & Company for the respondent’s 
account. The respondent failed to report to the Com¬ 
modity Exchange Authority with respect to such pur¬ 
chases and sales and the open contracts held by him 

582 on the said dates, in violation of Section 4i of the 
Commodity Exchange Act and Sections 2.10, 2.11 

and 2.21 of the rules and regulations. 
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On August 22, 1947, as the result of a purchase of De¬ 
cember oats futures contracts executed on the Chicago 
Board of Trade by Daniel F. Rice & Company for the 
respondent’s account, his net long position in Decerhber 
oats futures contracts on the Chicago Board of Trade, as 
reflected on the books of Daniel F. Rice & Company, Ger- 
stenberg & Company, and Merrill Lynch, reached 200^000 
bushels and remained at 200,000 bushels until August 23, 
1947. On August 23, 1947, on which date the respondent 
was in reporting status by reason of his position in De¬ 
cember oats, purchases and sales of May, September, and 
December oats futures contracts were executed on the 
Chicago Board of Trade by Gerstenberg & Company and 
Merrill Lynch for the respondent’s account, and his net 
long position in December oats futures contracts on the 
Chicago Board of Trade was reduced to 190,000 
The respondent failed to report to the Commodity 
change Authority with respect to such purchases and 
and the open contracts held by him on the said 
violation of Section 4i of the Commodity Exchange 
and Sections 2.10, 2.11, and 2.21 of the rules and 
tions. 

12 . 

From July 31, 1947, to August 22, 1947, the respondent 
was the owner of commodity futures accounts Car- 
583 ried in his own name on the books of Daniel F. 

Rice & Company, Gerstenberg & Company, and 
Merrill Lynch, and owned or had an interest in, or con¬ 
trolled or directed trading in, the commodity futures ac¬ 
count of Elizabeth Anderson, carried on the books of Mer¬ 
rill Lynch. On July 31, 1947, as the result of a purchase 
of September oats futures contracts executed on the Cfhi- 
cago Board of Trade by Gerstenberg & Company for the 
respondent’s account, the aggregate net long position in 
September oats futures contracts on the Chicago Board 
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of Trade in tlie accounts of the respondent and the said 
Elizabeth Anderson reached 200,000 bushels and remained 
at 200,000 bushels continuously until August 4, 1947. On 
August 1, August 2, and August 4, 1947, on which dates 
the respondent was in reporting status by reason of his 
position in September oats, purchases and sales of Sep¬ 
tember and December oats futures contracts were exe¬ 
cuted on the Chicago Board of Trade by Daniel F. Rice 
& Company and Merrill Lynch for the accounts of the 
respondent and of the said Elizabeth Anderson, and on 
August 4, 1947, the aggregate net long position in Sep¬ 
tember oats futures contracts on the Chicago Board of 
Trade in such accounts was reduced to 170,000 bushels. 
On August 20, 1947, as the result of a purchase of De¬ 
cember oats futures contracts executed on the Chicago 
Board of Trade by Daniel F. Rice & Company for the 
respondent’s account, the aggregate net long position in 
December oats futures contracts on the Chicago Board of 
Trade in the accounts of the respondent and the said 
Elizabeth Anderson reached 205,000 bushels. The 
584 respondent failed to report to the Commodity Ex¬ 
change Authority with respect to such purchases 
and sales and the open contracts held or controlled by 
him on the said dates, in violation of Section 4i of the 
Commodity Exchange Act and Sections 2.10, 2.11, and 2.21 
of the rules and regulations. 


13. 

From July 11, 1947, through October 18, 1947, the re¬ 
spondent was the owner of a commodity futures account 
carried in his own name on the books of Merrill Lynch, 
and owned or had an interest in, or controlled or directed 
trading in, the commodity futures accounts of Lois Moore, 
Elizabeth Anderson, William J. Goodwin, James E. Mc¬ 
Donald, Ruth B. Aspinwall, and Glenn Blackshear, car¬ 
ried on the books of Laidlaw & Company and Merrill 
Lynch. 
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(a) On July 11, July 26, August 8, and September 2, 
1947, respectively, as the result of purchases of lafd for 
future delivery executed on the Chicago Board of trade 
for the respondent’s account or for the account of dne or 
more of the persons above named, or both, the aggregate 
net long position in lard futures contracts on the Chicago 
Board of Trade in such accounts was increased ftom a 
quantity less than 250,000 pounds in a particular future 
to a quantity equal to or in excess thereof. On July 24, 
August 1, August 29, and October 18, 1947, respectively, 
as the result of purchases and sales of lard for future 
delivery executed on the Chicago Board of Trade for the 
respondent’s account or for the account of one or more of 

the persons above named, or both, the aggregate 
585 net long or net short position in lard futures con¬ 
tracts on the Chicago Board of Trade in such ac¬ 
counts was reduced from a quantity equal to or in ekcess 
of 250,000 pounds in a particular future to a lesser quan¬ 
tity. The respondent failed to report to the Commodity 
Exchange Authority with respect to such purchases] and 
sales and the open contracts held or controlled by him on 
the said dates, in violation of Section 4i of the Commodity 
Exchange Act and Sections 9.10, 9.11 and 9.21 of the rules 
and regulations. 

(b) By reason of the aforesaid purchases and $ales 
and the resulting increases or decreases in position] the 
respondent was in reporting status from July 11 through 
July 24, 1947, from July 26 through August 1, 1947, irom 
August 8 through August 29, 1947, and from September 2 
through October 18, 1947. On July 31, August 14, 23, 25, 
26, 27, 28, September 4, 6, 8, 9, 10, 12, 15, 19, 20, 22, 23, 
25, 29, 30, and October 1, 2, 17, & 18, 1947, on each of 
which dates the respondent was in reporting status as 
above described, additional purchases and sales of lard 
for future delivery were executed on the Chicago Board 
of Trade for the respondent’s account or for the account 
of one or more of the persons above named, or both. [The 
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respondent failed to report to the Commodity Exchange 
Authority with respect to such purchases and sales and 
the open contracts held or controlled by him on the said 
dates, in violation of Section 4i of the Commodity Ex¬ 
change Act and Sections 9.10, 9.11, and 9.21 of the rules 
and regulations. 

586 14. 

On December 18, 1947, the respondent had a com¬ 
modity futures account in his own name, owned or had an 
interest in, or controlled or directed trading in, the com¬ 
modity futures account of Lois Moore, his wife, and also 
owned an interest in the commodity futures account of 
the Farm Products Company, all of which accounts were 
carried by Harriss & Vose. On the said date, as the re¬ 
sult of sales of December cotton futures contracts exe¬ 
cuted on the New York Cotton Exchange by Harriss & 
Vose for the respondent’s account and for the account of 
the said Lois Moore, the aggregate net short position in 
December cotton futures contracts on the New York Cot¬ 
ton Exchange in the accounts of the respondent and the 
said Lois Moore reached 7400 bales, by reason of which 
the respondent became subject to the requirement that he 
report to the Commodity Exchange Authority with re¬ 
spect to the open contracts in all cotton futures in his 
own account, in the account of the said Lois Moore, and 
in the account of the said Farm Products Company, to 
the extent of his interest in or control of such accounts, 
as required by Section 4i of the Commodity Exchange 
Act and Sections 3.10, 3.11, and 3.21 of the rules and reg¬ 
ulations. The respondent failed to make such report to 
the Commodity Exchange Authority, in violation of the 
aforesaid sections of the Commodity Exchange Act and 
of the rules and regulations. 

587 Therefore, the said respondent, Ralph W. Moore, 
is hereby notified to be and appear at a hearing 

to be held at 10 o’clock a. m., e. d. s. t., on the 7th day 
of July, 1948, in Room 144-W, Administration Building, 
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United States Department of Agriculture, befoije a 
referee designated to conduct such hearing and then and 
there show cause, if any there be, why an order should 
not be made directing that all contract markets refuse 
all trading privileges to the said respondent until further 
notice by the Secretary of Agriculture. 

The respondent will have 20 days after the receipt of 
this notice of hearing in which to file with the Secretary 
of Agriculture, in triplicate, an answer fully and com¬ 
pletely stating the nature of the defense and admitting 
or denying specifically and in detail each material and 
relevant allegation of this complaint. Allegations that 
are not answered will be deemed admitted for the pur¬ 
pose of this proceeding. 


It is ordered that this complaint and notice of heajring 
be served on the repondent by delivery of a true Copy 
thereof by an employee of the Department of Agriculture, 
or by registered mail, at least 20 days prior to the date 
set for hearing. 

Done at Washington, D. C., this 27th day of May 
1948. 

/s/ N. E. Dodd 


Acting Secretary of 
Agriculture 


588 Received July 26 1948 2 P. M. 

The Hearing Clerk 

Office of Solicitor U. S. Dept, of Agr. 
Motion to Dismiss 


Comes now the respondent in the above-entitled rpat- 
ter by Ben Ivan MelnicofiP, his attorney, and moves that 
the complaint heretofore issued herein and this master 
be dismissed, on the following grounds: 

(1) The complaint is fatally defective as a matter 
of law in that it does not allege a cause of action under 



24 A 


the Commodity Exchange Act, as amended, and the 
rules and regulations promulgated thereunder. 

(2) The complaint is fatally defective as a matter 
of law in that it does not comply with the provisions of 
Section 5(a) of the Administrative Procedure Act (5 
U. S. C. A. Sec. 1001, et seq .), Section 6(b) of the Com¬ 
modity Exchange Act, as amended, and Sections 0.5(b) 
and 0.9(b), respectively, of the Rules of Practice under 
the Commodity Exchange Act. 

(3) The complaint is fatally defective as a matter 
of law in that it denies to the respondent the full and 
fair hearing provided for by Section 6(b) of the Com¬ 
modity Exchange Act, as amended, and guaranteed to 
him by the Fifth Amendment to the Constitution. 

(4) The complaint is fatally defective as a 
589 matter of law in that it is vague, ambiguous, and 
misleading, and any proceedings had, and any 
order based thereof, and on the allegations therein con¬ 
tained, would be in derogation of the respondent’s con¬ 
stitutional and statutory rights. 

(5) The complaint is fatally defective as a matter of 
law in that the allegations of violations set out in said 
complaint do not, as a matter of law, constitute viola¬ 
tions of the Commodity Exchange Act, as amended, and 
the rules and regulations promulgated thereunder. 

(6) The complaint is fatally defective as a matter 
of law in that it alleges conclusions, opinions and sur¬ 
mises, in lieu of facts, and the allegations so determined 
and alleged, are not, as a matter of law, violations of 
the Commodity Exchange Act, as amended, and the rules 
and regulations promulgated thereunder. 

(7) The complaint is fatally defective as a matter of 
law in that the allegations of paragraph 7 of said com¬ 
plaint do not, as a matter of law, constitute either manip¬ 
ulation or attempted manipulation of commodity prices 
on a contract market or the dissemination of “knowlingly 
inaccurate reports concerning market information or con- 
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ditions that tended to affect the price of lard in inter¬ 
state commerce, all in violation of Section 6(b) and & of 
the Commodity Exchange Act (7 U. S. C. 9,13).” 

(8) The complaint is fatally defective as a master 
of law in that it is based on a misconstruction of the 
applicable provisions of the Commodity Exchange Act, 
as amended; however, if the statute is correctly constriued 
and applied in the complaint the statute is unconstitu¬ 
tional in that it denies to the respondent the full £nd 

590 fair hearing provided for by the Commodity jEx- 
change Act, as amended, and guaranteed to him| by 
the constitution. 

(9) The complaint is fatally defective as a matted of 
law in that the provisons of the Commodity Exchange 
Act, as amended, pursuant to which this matter has been 
instituted and under which the denial of trading privi¬ 
leges is sought, are unconstitutional. 

WHEREFORE, RESPONDENT MOVES: 

(1) That the motion to dismiss the complaint hereto¬ 
fore filed herein and this matter, be granted. 

(2) That briefs with respect to such motion to dis¬ 
miss be received. 

(3) That the motion to dismiss be set down for oral 
argument. 

(4) That the parties in this matter be allotted a rea¬ 
sonable period within which to prepare and to file shch 
briefs, and a further reasonable period within which to 
prepare and to present such oral argument. 

(5) That the time to file answer in this matter be 
postponed until after the motion to dismiss has been 
briefed, argued and determined. 

Respectfully submitted, 

/s/ Ben Ivan Melnicoff 
Ben Ivan Melnicoff 
1000 Bowen Building 
Washington, D. C. 

Attorney for Respondent 
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591 Received Jul 26 1948 2 P. M. 

The Hearing Clerk 

Office of the Solicitor U. S. Dept, of Agr. 

Memorandum in Support of Motion to Dismiss 

The office of an attorney in any proceeding in which 
he exercises his privilege and license to represent others 
before an adjudicative tribunal is two-fold—(1) that of 
an officer of that tribunal, and (2) that of advocating 
the cause of his client. In filing the motion to dismiss 
the complaint heretofore issued in this matter, and in 
requesting that briefs with respect to such motion be re¬ 
ceived and that the motion to dismiss be set down for 
oral argument, the first of these offices is in the fore¬ 
front—for—we sincerely believe that the complaint in 
this matter is so defective, is so insufficient in law, that 
any proceeding had thereon will be a legal nullity. 
Accordingly, this motion is filed and leave is asked to 
brief this motion and to argue the issues orally, to the 
end that at this early stage the Secretary of Agricul¬ 
ture may have an opportunity to hear, to evaluate, and 
to decide the points upon which we rely to support our 
contention that this complaint is unsound as a matter 
of law. 

At this time, we do not desire to argue this motion. 
That we wish to do, as our motion states, after the mat¬ 
ter has been briefed and counsel have had an appro¬ 
priate period within which to prepare for such argument. 
It is our purpose now to indicate generally the scope, 
substance and sincerity of our challenge to the com¬ 
plaint. 

592 A reading of the complaint discloses its com¬ 
plexity both as to law and to fact. The respondent, 

it is alleged, failed to file required reports and circulated 
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false and misleading reports which, it is alleged, consti¬ 
tute attempted manipulation of commodity prices. Of 
the eleven numbered paragraphs of the complaint which 
allege violations of the Commodity Exchange Act, as 
amended, and rules and regulations promulgated there¬ 
under, six deal with the trading activities of respondjent 
and seventeen other persons who are not parties to Ihis 
proceeding. The conclusion that respondent was in a 
reporting status, and therefore a violator of the act 
and the applicable rules and regulations promulgated 
thereunder when he did not report, is reached in these 
paragraphs only by adding to respondent’s market posi¬ 
tion the holdings of several of these other persons. We 
assert that the complaint in this respect, as a matted of 
law, does not allege actionable violations of the Com¬ 
modity Exchange Act, as amended (hereinafter some¬ 
times referred to as the “Act”), and the applicable riiles 
and regulations issued thereunder; does not comply vfi^ 
the provisions of Section 6(b) of the Act; fails to comply 
with the applicable provisions of the Rules of Practice 
Under the Commodity Exchange Act; is in violation of 
the Administrative Procedure Act (5 U. S. C. A. Sec. 
1001, et seq.), and is in derogation of respondent’s con¬ 
stitutional rights. Accordingly, we submit that on this 
ground alone, briefs and oral argument on the motion 
to dismiss are appropriate, necessary and desirable. 

The allegation in paragraph 7 of the complaint tpat 
the respondent knowingly distributed false reports hnd 
thereby attempted to manipulate commodity prices, raises 
new and novel questions of law and of statutory con¬ 
struction. These too, we submit, should be resolved 
before this proceedings goes to answer and to a lqng 
and expensive hearing. 

593 Perhaps the most pressing and pregnant question 
raised by this paragraph is whether, as a matter 
of law, the charge of attempted manipulation is appro¬ 
priately laid. Manipulation of commodity prices, as the 
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Secretary of Agriculture well knows, has been, and per¬ 
haps still is, the basic evil underlying commodity trad¬ 
ing. The legislative history of the Commodity Exchange 
Act, as amended, and of its legislative predecessors, be¬ 
ginning with The Futures Trading Act of 1921 (42 Stat 
187), testify to the verity of this assertion. There is 
now pending in the Circuit Court of Appeals for the 
Seventh Circuit a case which as recently as only a year 
ago was before the Judicial Officer of this Department, 
in which manipulation and attempted manipulation is one 
of the important issues of law. So far as we have been 
able to ascertain, the allegation of attempted manipula¬ 
tion set out in paragraph 7 of the complaint is an allega¬ 
tion of first impression. Postured as it is in this com¬ 
plaint, another facet of this many-faceted question must be 
considered and determined in deciding whether respond¬ 
ent’s trading privileges should be denied. In these cir¬ 
cumstances, we feel that it is our duty as an officer of 
this tribunal to bring to the attention of the Secretary 
of Agriculture the arguments and authorities which chal¬ 
lenge the legal standing of these allegations. This point 
too, we submit, discloses that briefs and oral argument 
on the motion to dismiss are appropriate, necessary and 
desirable. 

Section 6(b) of the Act, pursuant to which this mat¬ 
ter has been instituted and the complaint has been issued, 
is not free from constitutional doubt. Our challenge in 
this regard is to the provisions which purportedly author¬ 
ize the Secretary of Agriculture to issue an order 
594 denying trading privileges to one found to be in 
violation of the Act, and is not answered by Nichols 
Co. v. Secretary of Agriculture, 131 F. (2) 651 
(C. C. A. 1st, 1942), and Nelson v. Secretary of Agricul¬ 
ture, 133 F. (2) 455 (C. C. A. 7th, 1943). Accordingly, 
we state that this ground too discloses that briefs and 
oral argument on the motion to dismiss are appropriate, 
necessary and desirable. 
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Other issues of law which indicate the undecided legal 
questions raised by this complaint include: i 

(1) Whether the action, as well as the complaint, 

complies with the provisions of the Administrative! Pro¬ 
cedure Act (5 U. S. C. A. Sec. 1001, et seq.). I 

(2) Whether the applicable provisions of the Rules 
of Practice Under the Commodity Exchange Act have 
been observed. 

(3) Whether the complaint denies to respondent the 
full and fair hearing provided for by the Comibodity 
Exchange Act, as amended, and guaranteed to hipi by 
the Constitution; and 

(4) Whether the complaint violates the due process 
of law clause of the Fifth Amendment. 

The foregoing summary is by no means exhaustive qf the 
legal objections to this complaint. In the course of brief 
and argument, additional legal issues will be presented 
for decision. 

In considering our request that the motion to dismiss 
be briefed and set down for oral argument, it should be 
borne in mind that the violations complained of are al¬ 
leged to have been committed during 1946 and 1947, that 
it appears from the complaint that the violations alleged 
are not continuing violations, and that the practices pom- 
plained of have been voluntarily terminated by th4 re¬ 
spondent long before the complaint was issued. 
595 (See Midwest Farmers, Inc., v. United States et al., 
64 F. Supp. 91 (D. C. Minn., 1945). And, itnost 
pertinent in this regard, is the fact that the requested 
sanction is a revocation of the respondent’^ trading privi¬ 
leges on contract markets, a sanction which will be 
effective as punishment whenever imposed. In this re¬ 
spect. this sanction markedly differs from a judgnjient 
of which time is of the essence. In short, the mere pas¬ 
sage of time will not afford the respondent an oppor¬ 
tunity, even should he be so minded, to make himpelf 
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judgment proof. On these grounds too, we believe it is 
clear that briefs and oral argument on the motion to dis¬ 
miss are necessary, appropriate and desirable. 

Accordingly, we respectfully submit that the accom¬ 
panying motion to dismiss the complaint and this matter 
and the requests for permission to file briefs with re¬ 
spect to that motion and to have oral argument thereon, 
should be granted. 

Respectfully submitted, 

/s/ Ben Ivan Melnicoff 
Ben Ivan Melnicoff 
1000 Bowen Building 
Washington, D. C. 

Attorney for Respondent 


• • • i 


596 Received July 28 1948 3 P. M. 

The Hearing Clerk 

Office of Solicitor U. S. Dept, of Agr. 

Answer to Respondent’s Motion to Dismiss 
and Memorandum in Support Thereof 

The respondent, by his attorney, has filed a motion to 
dismiss this proceeding on the ground that the complaint 
is defective as a matter of law in that it does not allege 
a cause of action under the Commodity” Exchange Act, 
and is contrary to the provisions of the Administrative 
Procedure Act, the Commodity Exchange Act, the Rules 
of Practice under the Commodity Exchange Act, and 
the Constitution of the United States. For the reasons 
thus stated, the respondent moves that the proceeding be 
dismissed, and requests that briefs in support of the 
motion be received, that the matter be set down for oral 
argument, that a reasonable period of time be allotted 
for the preparation of such briefs and argument, and 
that the time to file the answer to the complaint be post- 
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poned until after the motion to dismiss has been brijefed, 
argued, and determined. 

The Rules of Practice under the Commodity Exchange 
Act provide as follows: “Any motion will be entertained 
except a motion to dismiss on the pleadings.” (17 CFR 
Cum. Supp. 0.10(b)). The rule is applicable to the Secre¬ 
tary as 'well as to the referee, and the motion in question 
is, therefore, out of order. A discussion of the reason 
for rule 0.10(b) would be inappropriate at this time' It 
is sufficient to say that the rule is grounded on the propo¬ 
sition that the Secretary, in issuing the complaint, neces¬ 
sarily determined that the complaint stated a cause 
597 of action and was in conformity with the rul^s of 
practice, all applicable statutes, and the Constitu¬ 
tion of the United States. 

Even if a motion to dismiss on the pleadings could 
properly be presented, it is submitted that the mption 
filed in this proceeding should be denied. In the first 
place, there is a complete absence of any indicatioji as 
to why the complaint does not state a cause of action 
or as to how it fails to comply with the provisions of 
the Administrative Procedure Act, the Commoditv Ex- 
change Act, the Rules of Practice under the Commodity- 
Exchange Act, or the Constitution of the United States. 
Both the motion and the memorandum in support thereof 
contain merely unsupported statements that such is the 
case. While we concede that the respondent need not 
present an exhaustive discussion on these points, it w<buld 
seem that a deciding officer is entitled to some inejica- 
tion of the basis for a motion to halt the proceeding in 
order to allow the parties to prepare and submit briefs, 
and engage in extended legal debate. 

Secondly, the motion is addressed to the alleged insuf¬ 
ficiency of seven paragraphs of the complaint, but noth¬ 
ing is said concerning four additional paragraphs each of 
which charges violations of the Commodity Exchange 
Act separate and distinct from those contained in the 
seven paragraphs to which objection is taken. For this 
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reason alone, a motion to dismiss the proceeding should 
be denied. 

Finally, it would appear that the filing of this motion 
is obviously a delaying tactic. If, as the respondent 
contends, the complaint is basically defective as a mat¬ 
ter of law, this must have been apparent before now. 
The complaint was served May 29, 1948. The re- 

598 spondent has already been granted an extension of 
six weeks for the filing of the answer. This ex¬ 
tended period expires within the next few days. No ex¬ 
planation is offered as to why the respondent has waited 
two months after service of the complaint and until a 
few days prior to the due date of the answer before call¬ 
ing attention to defects 'which, it is claimed, are so basic 
and obvious. Under the circumstances, a request for op¬ 
portunity to brief and argue a motion which can only 
be ultimately denied must be interpreted as an effort 
to delay a determination of this proceeding on its merits. 

WHEREFORE, the complainant respectfully requests 
that the respondent’s motion and request be denied. 

/s/ Renj. M. Holstein, Attorney 
Commodity Exchange 
Authority 
• • • • 

599 Rec’d. by Hearing Clerk 8-31-48 

Ruling on Motion to Dismiss Complaint 

Although it has been the custom for the referee to rule 
on motions to dismiss complaints in CEA cases (In re 
General Foods Corporation, 6 A. D. 288, 292 (1947)), 
complainant here contends that under the rules of prac¬ 
tice the referee has no jurisdiction to hear such a motion. 
The first sentence of Section 0.10 (b) of the rules of 
practice is (17 CFR 0.10(b)): “Any motion will be 
entertained except a motion to dismiss on the pleadings.” 
Complainant’s counsel appears to be clearly correct in 
construing this sentence to mean that neither the referee, 
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the Judicial Officer, nor the Secretary in person will con¬ 
sider a motion to dismiss the complaint. 

In giving the reason for the rule, counsel states that 
the statute has been construed to require the Secretary 
to issue conplaints, and that in signing the complaint the 
Secretary determines that it satisfies all statutory and 
Constitutional requirements and states a valid cause of 
action. Accordingly, he says, no subordinate ofjficer 
should overrule the complaint. The rule, however, does 
not apply merely to subordinate officers, but to the Ju¬ 


dicial Officer and the Secretary as well. 

600 We think the practice has been that the Secre¬ 
tary, if he chose, issued the complaint upon the 
recommendation of the bureau, and this has been con¬ 
sidered merely an authorization for the bureau to pro¬ 
ceed. The bureau has been considered the complainant 
for all purposes, to support the sufficiency of the com¬ 
plaint as well as to prove the facts alleged. In a word, 
although signed by the Secretary, the complaint has been 
regarded as that of the bureau. 

In this respect, the practice has been different from 
what the rules indicate. If the referee, the Judicial 
Officer, and the Secretary were to follow the rule and 
refuse to consider any attack upon the complaint, we 
think it would be denying respondent the hearing which 
the law guarantees. The rule, then, as it would require 
something unlawful, is itself unlawful and void. It 
should be changed or taken out of the published rales 
of practice. However, even while it remains in the 


printed rules, the sentence quoted above is considered 
void and of no effect, and the referee, the Judicial Offi¬ 
cer, and the Secretary are not without authority to enter¬ 
tain a motion to dismiss on the pleadings. Respondents 
motion to dismiss the complaint is accordingly enter¬ 
tained. This does not mean that the referee can dismiss 
a proceeding. It means only that if he thinks the com¬ 
plaint is had. the referee will not hold an oral heading 
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but will certify the question or issue his report recom¬ 
mending dismissal, which report will go to the Judicial 
Officer just as any other referee’s report. 

As to the merits of the motion to dismiss, we 
601 think the complaint states a cause of action under 
a valid statute and sufficiently informs the respond¬ 
ent of the facts relied upon by complainant. It gives him 
adequate notice of the issues. The motion is therefore 
denied. 

The type of full and detailed answer called for in the 
complaint, and to a lesser extent in the rules of prac¬ 
tice, has evidently alarmed respondent. Reasonable ad¬ 
mission or denial of the various facts alleged would seem 
to be all that is required. Although the language is con¬ 
siderably different, we think the Department does not re¬ 
quire anything more in an answer from an individual 
respondent than it requires from a bureau when it is 
the respondent, as in the rules of practice under the 
Agricultural Marketing Agreement Act of 1937 (7 CFR, 
1947 Supp., 900.52a(b)). An answer of that type will be 
considered sufficient in this proceeding. 

Respondent’s answer should be hied by September 24, 
1948. A hearing date convenient to the parties, prefer¬ 
ably in October, will be set when the pleadings are in. 

/s/ Jack W. Bain 
Jack W. Bain 

Hearing Examiner 
* • • • 

623 Received Oct 8 1948 11 A. M. 

The Hearing Clerk 

Office of Solicitor U. S. Dept, of Agr. 

Answer 

Comes now the respondent in the above-entitled matter 
by Ben Ivan Melnicoff, his attorney, and answers the com¬ 
plaint heretofore filed herein as follows: 
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Admits the allegations in paragraph 1 of said com¬ 
plaint. 

(2) 'i 

Admits the allegations in paragraph 2 of said com¬ 
plaint. i 

(3) I 

Admits the allegations in paragraph 3 of said com¬ 
plaint. 

(4) 

l 

Answers that paragraph 4 of said complaint does not 
comply with Section 0.5(b) of the Buies of Practice 
Under the Commodity Exchange Act (the Buies <if Prac¬ 
tice) which provide in part that: | 

“A complaint shall state briefly and clearly the allega¬ 
tions of fact which constitute a basis for the proceeding 
and shall specify with particularity the matters or things 
in issue. Complaints shall not include charges, implied 
charges, or requirements phrased generally in the words 
of the act . . i 

Bespondent further answers that said paragraph 4 
does not comply with the provisions of Section 5(a)(3) of 
the Administrative Procedure Act (5 U. S. C. A; Sec. 
1001, et seq.) which read: 

“(a) NOTICE—Persons entitled to notice of an 
agency hearing shall be timely informed of . .. . "k 

(3) the matters of fact and law asserted ...” 

Bespondent further answers that said paragraph 4 does 
not comply with provisions of Section 6(b) of the (Com¬ 
modity Exchange Act, as amended (the Act), 7 U. S. 0. A. 
Sec. 1, et seq., which read: 

**. . . he (the Secretary of Agriculture) may serve xipon 
such person a complaint stating his charges . . .” m 
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Therefore, respondent respectfully moves that said 
paragraph 4 be stricken from said complaint. 

Nevertheless, without waiving his objections herein¬ 
above set forth, and while asserting that as a matter of 
law he is not required to answer further, and in order 
to save his rights, respondent in further answer to said 
paragraph 4 specifically denies each and every allega¬ 
tion therein. 

( 5 ) 

Answers that paragraph 5 of said complaint does not 
comply with the provisions of Section 0.5(b) of the Buies 
of Practice which are set forth in paragraph (4) hereof. 

Respondent further answers that said paragraph 5 does 
not comply with the provisions of Section 5(a)(3) of the 
Administrative Procedure Act which are set forth in 
paragraph (4) hereof. 

Respondent further answers that said paragraph 5 
does not comply with the provisions of Section 6(b) of 
the Act which are set forth in paragraph (4) hereof. 

Therefore, respondent respectfully moves that said 
paragraph 5 be stricken from said complaint. 

Nevertheless, without waiving his objections herein¬ 
above set forth, and while asserting that as a matter of 
law he is not required to answer further, and in order 
to save his rights, respondent in further answer to said 
paragraph 5 specifically denies that he owned, in whole 
or part, or controlled or directed trading in the accounts 
of the persons named in paragraph 5 of said complaint, 
and specifically denies each and every allegation set forth 
in said paragraph 5. 


( 6 ) 

625 Answers that paragraph 6 of said complaint 
does not comply with the provisions of Section 
0.5(b) of the Rules of Practice which are set forth in 
paragraph (4) hereof. 




Further answers that said paragraph 6 does not comply 
with the provisions of Section 6(b) of the Act whicji are 
set forth in paragraph (4) hereof. 

Further answers that said paragraph 6 fails to ccjmply 
with the provisions of Section 5(a)(3) of the Adipinis- 
trative Procedure Act which are set forth in paragraph 
(4) hereof. 

Further answers that said paragraph 6 does not Allege 
an actionable violation of the Act in that the Secretary 
of Agriculture has not complied with the provisions of 
Section 9(b) of the Administrative Procedure Act which 
read in part as follows: 

“(b) LICENSES:—. . . no withdrawal, suspen¬ 
sion, revocation, or annulment of any license shall 
be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the 
attention of the licensee by the agency in writing and 
the licensee shall have been accorded opportunity to 
demonstrate or achieve compliance with all lawful 
requirements ...” 

Accordingly, respondent answers that until the Secretary 
of Agriculture complies with the above-quoted provision 
of the Administrative Procedure Act, action on the mat¬ 
ters alleged in said paragraph 6 is barred. 

Therefore, respondent respectfully moves that said 


paragraph 6 be stricken from said complaint. 

Nevertheless, without waiving his objections herein¬ 
above set forth, and while asserting that as a matteir of 
law he is not required to answer further, and in order to 
save his rights, respondent, in further answer to said 
paragraph 6 specifically denies each and every allega¬ 
tion therein. 

( 7 ) 


Answers that paragraph 7 of said complaint does not 
comply with the provisions of Section 0.5(b) of the Rules 
of Practice which are set forth in paragraph (4) hereof. 
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Further answers that said paragraph 7 does not 
626 comply with the provisions of Section 6(b) of the 
Act which are set forth in paragraph (4) hereof. 

Further answers that said paragraph 6 fails to comply 
with the provisions of Section 5(a)(3) of the Adminis¬ 
trative Procedure Act which are set forth in paragraph 
(4) hereof. 

Further answers that said paragraph 7 is duplicitious 
in that it alleges violations of both Sections 6(b) and 9 
of the Act, respectively. 

Further answers that the allegation in said paragraph 
7 that an attempted manipulation of commodity prices 
on a contract market had been committed, is vague, am¬ 
biguous, misleading, and a mere conclusion of the 
pleader; that neither manipulation nor attempted manipu¬ 
lation is defined in the Act, or the rules and regulations 
promulgated thereunder, and that no standards are set 
forth either in the Act or the rules and regulations pro¬ 
mulgated thereunder, by or from which the respondent 
may khow when he is either in compliance with, or in 
violation of, the Act. 

Further answers that the allegations in said paragraph 
7 w’hich set forth the attempted manipulation of com¬ 
modity prices on contract markets, do not in fact consti¬ 
tute violations of Section 6(b) of the Act. 

Therefore, respondent respectfully moves that the alle¬ 
gations of said paragraph 7 be stricken from said com¬ 
plaint. 

Nevertheless, without waiving his objections to said 
complaint, and while asserting that as a matter of law 
that he is not required to answer further, and in order 
to save his rights, respondent further answers said para¬ 
graph 7 as follows: 

(a) specifically denies that the document referred to 
in said paragraph 7 of the complaint is a “report”; 

(b) specifically denies that the document alleged to be 
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a “report” was knowingly caused to be delivered for 
transmission in interstate commerce; 

(c) specifically denies that said document was know¬ 
ingly or otherwise caused to be delivered for transmission 
in interstate commerce; 

(d) specifically denies that said document was deliv¬ 
ered for transmission in interstate commerce; 

627 (e) specifically denies that said document was 

caused to be delivered for transmission in inter¬ 
state commerce; 

(f) specifically denies that said document was trans¬ 
mitted in interstate commerce; 

(g) specifically denies that said document was false, 
misleading, and knowingly or otherwise inaccurate; 

(h) specifically denies that respondent attempted to 
manipulate the market price of lard in interstate com¬ 
merce or for future delivery on or subject to the rules 
of a board of trade; 

(i) specifically denies that he owned or had an in¬ 
terest in, or controlled or directed, or advised or in¬ 
fluenced the trading in commodity futures accounts 
carried in the names of the persons set out in said para¬ 
graph 7 of the complaint; 

(j) specifically denies that the memorandum was false, 
misleading, and deceptive; that it purported to emanate 
from, or that it was issued under the sponsorship or en¬ 
dorsement of, responsible officials of the Government of 
the United States; that it was issued for the purpose 
and with the intent of causing an advance in the market 
price of lard, for his profit and enrichment, and that it 
was in violation of Section 6(b) and 9, respectively, of 
the Act, and 

(k) specifically denies each and every allegation set 
forth in said paragraph 7. 
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( 8 ) 

Answers that paragraph 8 of said complaint does not 
allege an actionable violation of the Act in that the 
Secretary of Agriculture has not complied with the pro¬ 
visions of Section 9(b) of the Administrative Procedure 
Act which read in part as follows: 

“(b) LICENSES.— ... no withdrawal, suspen¬ 
sion, revocation, or annulment of any license shall 
be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the 
attention of the licensee by the agency in writing and 
the licensee shall have been accorded opportunity to 
demonstrate or achieve compliance with all lawful 
requirements . . .” 

Accordingly, respondent answers that until the 
628 Secretary of Agriculture complies with the above- 
quoted provision of the Administrative Procedure 
Act, action on the matters alleged in said paragraph 8 
is barred. 

Further answers that his compliance with the provision 
of the Act and the regulations promulgated thereunder 
which are alleged to have been violated, were excused 
by an official of the Commodity Exchange Authority. 

Therefore, respondent respectfully moves that para¬ 
graph 8 be stricken from the complaint. 

Nevertheless, without waiving his objections to said com¬ 
plaint, and while asserting that as a matter of law he is 
not required to answer further, and in order to save his 
rights, respondent, in further answer to said paragraph 8, 
denies that he has violated the Act and the regulations 
promulgated thereunder, as alleged in paragraph 8 of 
the complaint, and answers that if he was in a reporting 
status, as defined in the Act and the regulations promul¬ 
gated thereunder, and failed to do so, such failure was 
inadvertent and unintentional; that the alleged violations 
cover only four days of a period when respondent was 
trading daily on several contract markets in several 
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commodities and futures; that of the four days alleged 
in paragraph 8 of said complaint when respondent Was 
in violation for failing to report, the first day, October 
4, 1947, was a Saturday, when the trading hours on 
contract markets were curtailed; that the second day, Oc¬ 
tober 6, 1947, was the following Monday, and that the 
remaining days were the Wednesday and Thursday of 
that week; that this chronology and these facts deirjon- 
strate the sporadic and isolated character of the alleged 
violations, and that the failure to report, if respondent 
was in a reporting status, was due solely to inadvertence 
and oversight, and was not intentional. 

( 9 ) 

Answers that paragraph 9 of said complaint does not 
state an actionable violation of the Act in that the 
Secretary of Agriculture has not complied with the pro¬ 
visions of Section 9(b) of the Administrative Procedure 
Act which are set out in paragraph (8) hereof. Accord¬ 
ingly, respondent answers that until the Secretary of 
Agriculture complies with such provision of the Adnjin- 
istrative Procedure Act, action on the matters al- 
629 leged in said paragraph 9 is barred. 

Therefore, respondent respectfully requests that 
said paragraph 9 he stricken from the complaint. 


Nevertheless, without waiving his objections to said 
complaint, and while asserting that as a matter of lgw 
he is not required to answer further, and in order to sbve 
his rights, respondent, in further answer to said para¬ 
graph 9, denies that he has violated the Act and the ref¬ 
lations promulgated thereunder, as alleged in paragraph 9 
of the complaint, and answers that if he was in a report¬ 
ing status, as defined hv the Act and the regulations 
promulgated thereunder, and failed to do so. such failure 
was inadvertent and unintentional; that the alleged viola¬ 
tions cover only four days of a period when respondent 
was trading dailv on several contract markets in several 
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commodities and futures; that of the four days alleged 
in paragraph 9 of said complaint when respondent was 
in violation for failing to report, the first day, August 
23, 1947, was a Saturday, when the trading hours on 
contract markets were curtailed; that the second and 
third days, August 26 and 27, 1947, were the Tuesday 
and Wednesday of that week, and the third day, August 
29, 1947, was a Friday, the last full trading day of that 
week; that this chronology and these facts demonstrate 
the sporadic and isolated character of the alleged viola¬ 
tions, and that the failure to report, if he was in a 
reporting status, was due solely to inadvertence and over¬ 
sight and was not intentional. 

( 10 ) 

Answers that paragraph 10 of said complaint does not 
state an actionable violation of the Act in that the Secre¬ 
tary of Agriculture has not complied with the provisions 
of Section 9(b) of the Administrative Procedure Act 
which are set out in paragraph (8) hereof. Accordingly, 
respondent answers that until the Secretary of Agricul¬ 
ture complies with such provision of the Administrative 
Procedure Act, action on the matters alleged in said para¬ 
graph 10 of the complaint is barred. 

Therefore, respondent respectfully moves that para¬ 
graph 10 be stricken from the complaint. 

630 Nevertheless, without waiving his objections to 
said complaint, and while asserting that as a mat¬ 
ter of law he is not required to answer further, and in 
order to save his rights, respondent, in further answer 
to paragraph 10, denies that he has violated the Act and 
the regulations promulgated thereunder, as alleged in 
paragraph 10 of the complaint, and answers that if he 
was in a reporting status, as defined in the Act and the 
regulations promulgated thereunder, and failed to do so, 
such failure was inadvertence and unintentional; that the 
alleged violations cover only two days of a period when 
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respondent was trading daily on several contract mar¬ 
kets in several commodities and futures; that this chronol¬ 
ogy and these facts demonstrate the sporadic anp iso¬ 
lated character of the alleged violations and that the fail¬ 
ure to report, if he was in a reporting status wai due 
solely to inadvertence and oversight and was not in¬ 
tentional. 

(11) I 

Answers that paragraph 11 of said complaint does 
not state an actionable violation of the Act in that the 
Secretary of Agriculture has not complied with the 
provisions of Section 9(b) of the Administrative Pro¬ 
cedure Act which are set out in paragraph (8) hereof. 
Accordingly, respondent answers that until the Secretary 
of Agriculture complies with such provisions of the i Ad¬ 
ministrative Procedure Act, action on the matters alleged 
in said paragraph 11 of the complaint is barred. 

Therefore, respondent respectfully moves that para¬ 
graph 11 be stricken from the complaint. 

Nevertheless, without waiving his objections to said 
complaint, and while asserting that as a matter of law 
he is not required to answer further, and in orde^ to 
save his rights, respondent, in further answer to said 
paragraph 11 denies that he has violated the Act and the 
regulations promulgated thereunder, as alleged in para¬ 
graph 11 of the complaint, and answers that if he >vas 
in a reporting status, as defined in the Act and the regu¬ 
lations promulgated thereunder, and failed to do so, such 
failure was inadvertent and unintentional; that the al¬ 
leged violation consists of a period of only one day, Sat¬ 
urday, August 23, 1947, when trading hours on contract 
markets were curtailed, during a time when re- 
631 spondent was trading daily on several contract mar¬ 
kets in several commodities and futures; that this 
chronology and these facts demonstrate the sporadic and 
isolated character of the alleged violations, and that the 
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failure to report, if lie was in a reporting status, was 
due solely to inadvertence and oversight and was not in¬ 
tentional. 

( 12 ) 

Answers that paragraph 12 of said complaint does not 
comply with the provisions of Section 0.5(b) of the Rules 
of Practice which are set forth in paragraph (4) hereof. 

Further answers that said paragraph 12 does not com¬ 
ply with the provisions of Section 5(a)(3) of the Admin¬ 
istrative Procedure Act which are set forth in paragraph 
(4) hereof. 

Further answers that said paragraph 12 does not com¬ 
ply with the provisions of Section 6(b) of the Act which 
are set forth in paragraph (4) hereof. 

Further answers that said paragraph 12 does not state 
an actionable violation of the Act in that the Secretary of 
Agriculture has not complied w T ith the provisions of Sec¬ 
tion 9(b) of the Administrative Procedure Act which are 
set out in paragraph (8) hereof. Accordingly, respondent 
answers that until the Secretary of Agriculture complies 
with such provision of the Administrative Procedure Act, 
action on the matters alleged in said paragraph 12 is 
barred. 

Therefore, respondent respectfully moves that said par¬ 
agraph 12 be stricken from the complaint. 

Nevertheless, without waiving his objections to said 
complaint, and while asserting that as a matter of law he 
is not required to answer further, and in order to save 
his rights, respondent, in further answer to said para¬ 
graph 12: 

(a) denies that he has violated the Act and the regula¬ 
tions promulgated thereunder, as alleged in paragraph 12 
of the complaint: 

(b) denies that he owned or had an interest in, con¬ 
trolled or directed trading in, the commodity account of 
Elizabeth Anderson; 
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(c) denies that he was in a reporting status on August 
1, 2, and 4,1947, and 

632 • (e) denies each and every allegation in said 

paragraph 12. 

( 13 ) | 

Answers that paragraph 13 of said complaint does not 
comply with the provisions of Section 0.5(b) of the Rules 
of Practice which are set forth in paragraph (4) hereof. 

Further answers that said paragraph 13 does not com¬ 
ply with the provisions of Section 5(a)(3) of the Adidinis- 
trative Procedure Act which are set forth in paragraph 
(4) hereof. 

Further answers that said paragraph 13 does not bom- 
ply with the provisions of Section 6(b) of the Act which 
are set forth in paragraph (4) hereof. 

Further answers that said paragraph 13 does not state 
an actionable violation of the Act in that the Secretary 
of Agriculture has not complied with the provision^ of 
Section 9(b) of the Administrative Procedure Act which 
are set out in paragraph (8) hereof. Accordingly, re¬ 
spondent answers that until the Secretary of Agriculture 
complies with such provisions of the Administrative Pro¬ 
cedure Act, action on the matters alleged in said para¬ 
graph 13 is barred. 

Therefore, respondent respectfully moves that said par¬ 
agraph 13 be stricken from said complaint. 

Nevertheless, without waiving his objections to said 
complaint, and while asserting that as a matter of law 
he is not required to answer further, and in order to 
save his rights, respondent, in further answer to $aid 
paragraph 13: 

(a) denies that he has violated the Act and the regu¬ 
lations promulgated thereunder, as alleged in paragraph 
13 of the complaint; 

(b) denies that he owned or had an interest in, or qon- 
trolled or directed trading in, the commodity futures 
accounts of the persons named in said paragraph 1^; 



46 A 


(c) denies that lie was in a reporting status as alleged 
in paragraph 13, and 

(d) denies each and every allegation in said paragraph 
13. 

633 (14) 

Answers that paragraph 14 of said complaint does 
not comply with the provisions of Section 0.5(b) of the 
Rules of Practice which are set forth in paragraph (4) 
hereof. 

Further answers that paragraph 14 does not comply 
with the provisions of Section 5(a)(3) of the Adminis¬ 
trative Procedure Act which are set forth in paragraph 
(4) hereof. 

Further answers that paragraph 14 does not comply 
with the provisions of Section 6(b) of the Act which are 
set forth in paragraph (4) hereof. 

Further answers that said paragraph 14 does not state 
an actionable violation of the Act in that the Secretary 
of Agriculture has not complied with the provisions of 
Section 9(b) of the Administrative Procedure Act which 
are set out in Paragraph (8) hereof. Accordingly, re¬ 
spondent answers that until the Secretary of Agriculture 
complies with such provisions of the Administrative Pro¬ 
cedure Act, action on the matters alleged in said para¬ 
graph 14 is barred. 

Therefore, respondent respectfully moves that said par¬ 
agraph 14 be stricken from said complaint. 

Nevertheless, without ■waiving his objections to said 
complaint, and while asserting that as a matter of law 
he is not required to answer further, and in order to 
save and protect his rights, respondent in further an¬ 
swer to said paragraph 14: 

(a) denies that he has violated the Act and the regu¬ 
lations promulgated thereunder, as alleged in paragraph 
14 of the complaint; 
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(b) denies that he owned or had an interest in, or 
controlled or directed trading in, the commodity futures 
account of Lois Moore, and denies that he owned all in¬ 
terest in the commodity future account of the Farm 
Products Company; 

(c) denies that he was in a reporting status as al eged 
in said paragraph 14, and 

634 (d) denies each and every allegation in said para¬ 

graph 14 of the complaint. 

(15) 

Further answers that paragraphs 6, 8, 9, 10, 11, 12, 13 
and 14, respectively, do not state actionable violations of 
the Act, in that the Secretary of Agriculture has not 
complied with the provisions of the proviso to Section 
0.3(c) of the Rules of Practice, which reads in part as 
follows: 

“. . . prior to the institution of a proceeding for the 
suspension or revocation of a registration or license, 
facts or conditions which may warrant such action 
shall be called, in writing, to the attention of the per¬ 
son complained against, and such person shall be 
afforded opportunity to demonstrate or achieve com¬ 
pliance with all lawful requirements.. . 

Accordingly, respondent answers that until the Secretary 
of Agriculture complies with such proviso, action oh the 
matters alleged in said paragraphs 6, 8, 9, 10, 11, 1(2, 13 
and 14, respectively, is barred. 

Therefore, respondent moves that said paragraphs 6, 
8, 9, 10, 11, 12, 13 and 14, respectively, be stricken from 
the complaint. 

(16) 

Further answers that the complaint in this matter, 
having been issued by the Acting Secretary of Agricul- 
ture, and not by the Secretary of Agriculture, as re¬ 
quired by Section 6(b) of the Act, is a nullity in law. 
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Therefore, respondent respectfully moves that said com¬ 
plaint be stricken. 

WHEREFORE, respondent requests that an order be 
entered dismissing the complaint; and further requests 
that if such order be not entered forthwith, that this 
matter be set down for oral hearing. 

/s/ Ben Ivan Melnicoff 
Ben Ivan Melnicoff 
1000 Bowen Building 
Washington, D. C. 

Attorney for Respondent. 

882 ReeM 3-10-50 Hearing Clerk 

Referee’s Report 

Preliminary Statement 

This is a disciplinary proceeding under the Commodity 
Exchange Act (7 U. S. C. Chapter 1), instituted by a 
complaint signed by the Acting Secretary of Agriculture 
on May 27, 1948. The respondent, Ralph W. Moore, of 
Granger, Texas, and Washington, D. C., was charged with 
attempting to evade the reporting requirements of the 
statute by trading in commodity futures through con¬ 
trolled accounts in the names of other persons; 'with cir¬ 
culating false statements concerning Government pur¬ 
chases; with attempting to manipulate lard prices; and 
with failing to make required reports of futures trans¬ 
actions. Respondent was given 20 days to answer, and 
an oral hearing was set for July 7, 1948. 

On June 11, 1948, the proceeding was assigned to Jack 
W. Bain, Office of Hearing Examiners, as referee, who at 
respondent’s request extended the time to answer and 
postponed the hearing date. Respondent filed a motion 
to dismiss the complaint and asked for oral argument on 
the motion. Counsel for the complainant, the Commodity 
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I 

Exchange Authority, opposed the motion on the 

883 ground that the rules of practice did not allow the 
referee, the Judicial Officer, or even the Secretary 

himself to entertain a motion questioning the compla|int. 
The referee heard oral argument on the issues thus raised, 
and on August 31, 1948, ruled that he was authorized to 
entertain the motion to dismiss, and denied it on the 
merits. After denial by the referee of respondent’s mo¬ 
tion for a bill of particulars, respondent filed an answer 
on October 8, 1948. Because of exceptions to the ruling 
of August 31, filed by complainant’s counsel on Decem¬ 
ber 7, 1948, and of repromulgation of the questioned pro¬ 
vision of the rules on December 18, 1948, the referee Cer¬ 
tified to the Secretary the questions of the propriety of 
the August 31 ruling and the adequacy of respondent’s 
answer. Concerning this, reference is made to our de¬ 
cision of February 2, 1949 {In re Ralph W. Moore, 8 A. D. 
146). It now appears that the referee’s rulings there 
involved were correct. 

Six sessions of the hearing for the receipt of evidence 
were held in Washington, D. C., ending on April 26, 1949. 
Benjamin M. Holstein, Office of the Solicitor, appeared as 
counsel for complainant, and Ben Ivan Melnicoff, Wajsh- 
ington, D. C., as counsel for respondent. The transcript 
contains 574 pages, and 52 exhibits were received. Many 
of the conclusions to be drawn are contested, but only a 
few actual facts are now seriously in dispute, and it ap¬ 
pears unnecessary to summarize the entire evidence. Most 
instances of disputed facts will be discussed below in the 
Conclusions. After the hearing, both parties filed sjcig- 
gestions and able briefs on July 6, 1949. 

884 Proposed Findings of Fact 

1. Balph W. Moore, the respondent, is an indi¬ 
vidual whose business address is 1707 N Street, N. ^V., 
Washington, D. C. 

2. At all times material herein, the Board of Trade of 
the City of Chicago (hereinafter called the Chicago Board 
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of Trade) and the New York Cotton Exchange were 
contract markets designated under the Commodity Ex¬ 
change Act. 

3. At all times material herein, Merrill Lynch, Pierce, 
Fenner & Beane (hereinafter called Merrill Lynch), Dan¬ 
iel F. Rice & Company, Gerstenberg & Company, Harriss 
& Vose, Bache and Company, and Laidlaw & Company 
were registered futures commission merchants under the 
act. 

4. During 1946 and through October 1947, in accounts 
with Daniel F. Rice & Company, Gerstenberg & Company, 
Merrill Lynch, and Harriss & Vose, respondent made pur¬ 
chases and sales for future delivery on contract markets 
involving 28,000 bales of cotton, 1,095,000 bushels of wheat, 
2,140,000 bushels of corn, 3,905,000 bushels of oats, 70,000 
bushels of rye, 18 carlots of eggs, and 3,880,000 pounds of 
lard. 

5. On October 1, 1947, respondent was long 740,000 
pounds of lard for future delivery on the Chicago Board 
of Trade, of which 100,000 pounds was for delivery in 
October 1947, 200,000 pounds in November 1947, 240,000 
pounds in December 1947, 40,000 pounds in January 1948, 
and 160,000 pounds in March 1948. 

6. About October 1, 1947, respondent composed, and 
had typed in his office by his secretary, Miss Nina Laing, 
the following document, hereinafter called Memo to the 

Press: 

885 October 1, 1947 

MEMO TO THE PRESS: 

According to the President’s September 26th state¬ 
ment of the estimated export availabilities of edible 
fats and oils and peanuts approximately $153,900,000 
may be expended for the commodities. Of this amount 
lard will unquestionably account for the greater part 
of the funds to be spent. 

Currentlv only $5,263,246 has been used in the pur¬ 
chase of 29,261,900 pounds of lard. The amount spent 
in the same period for other edible fats and oils is 
considerably less than one-half million dollars. 
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This leaves approximately $147,000,000 to be ex¬ 
pended for the purchase of edible fats and oik to 
meet the caloric requirements of persons abroad as 
set forth in the President’s statement. 

Faced with this demand for lard the Department 
of Agriculture recently passed up the opportunity of 
acquiring a large offering of lard by purveyor:; at 
prices well below present levels. 

With the promises to add to the exports of fats 
and oils to offset what now appears to be a curtailed 
grain export program, maximum purchases of fats 
and oil, with stress on lard are expected to be made 
from now until April. 

Reference: Glenn Craig—State Department 

Colonel Stanley Andrews—U. S. D. A. 
Mr. E. J. Cronkhite—U. S. D. A. 

Mr. George L. Prichard—U. S. D, A. 

7. On October 1, 1947, respondent sent, by Miss Laing, 
two or three copies of the Memo to the Press to Harmer 
Reeside, the employee of Merrill Lynch who received or¬ 
ders from respondent for transactions in respondent's 
commodity futures accounts with Merrill Lynch, at the 
Washington, D. C., office of Merrill Lynch. 

8. In the usual course of business, upon receiving the 
Memo to the Press, Reeside took it to Herbert J. Holland, 
then Washington representative of the commodity division 
of Merrill Lynch, who had it teletyped to the manage:: of 
the lard department of Merrill Lynch in Chicago, Illi¬ 
nois. When Holland inquired and was told by 

886 George L. Prichard that Prichard knew nothing 
of the Memo, Holland wired Chicago that the au¬ 
thenticity of the Memo was suspected. 

9. Commodity news received is generally given v|ude 
distribution throughout the United States by Merrill Lynch 
in its regular course of business, but the Memo to the 
Press was not so distributed, the communications between 
Washington and Chicago being only inter-office communi¬ 
cations. Respondent had received commodity news ftom 
Merrill Lynch in his dealings with it, and knew its prac¬ 
tice of distributing such information. 
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10. On October 1, 1947, respondent left from 50 to 100 
copies of the Memo to the Press on a table at the National 
Press Club, Washington, D. C., on which table material 
was customarily left for any reporters who might be in¬ 
terested. The National Press Club is frequented by many 
news reporters in Washington, both members and non- 
members of the Club. 

11. On October 1, 1947, approximately 16 copies of 
the Memo to the Press were placed, by whom the evidence 
does not show, in boxes assigned to news reporters in the 
press room of the United States Department of Agricul¬ 
ture, Washington, D. C., while reporters were attending 
a press conference in another room of the building. This 
press room is maintained by the Department for the use 
of reporters assigned by various news services to “cover” 
the Department, and is the place where official press re¬ 
leases of the Department are made available to the re¬ 
porters. Only official releases of the Department, and re¬ 
leases of other national or international agencies or or¬ 
ganizations having some relation to agriculture, are in 
the usual course of business distributed through this press 
room, and all releases, official or otherwise, there dis¬ 
tributed first clear through the Office of Informa- 

887 tion of the Department. The Memo to the Press 
did not clear through the Department. 

12. On October 1, 1947, one of the copies mentioned in 
Finding 11 was taken by Raymond Maxfield Barnes from 
the Agriculture press room box assigned to Barnes, then 
reporter for the Chicago Journal of Commerce, a news¬ 
paper published in Chicago, Illinois, with circulation in 
various States, containing principally business and mar¬ 
ket news, including news of the commodity and commod¬ 
ity futures markets. In accordance with the routine of 
such newspaper, its Washington office wired a descrip¬ 
tion of the Memo to the Press to its Chicago office, and 
upon receiving a request from the Chicago office for more 
information on the item concerning a considerable amount 
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of lard, the Washington office, through Barnes, telephoned 
Prichard’s office, but did not reach him that day. When 
on the following day Prichard advised that the Memo was 
not official, the newspaper decided not to circulate it. In 
the usual course of business, any news received by the 
newspaper’s Washington office, which news appear^ of 
interest to subscribers, if its source is known, is w^red 
to Chicago, and the Chicago office decides whether to pub¬ 
lish it. 

13. On October 1, 1947, Ovid A. Martin, the reporter 
for the Associated Press assigned to cover the Depart¬ 
ment of Agriculture, received one of the copies mentidned 
in Finding 11 in his box in the press room. He thought 
it might mean a good news story, and telephoned Prichard 
and Colonel Stanley Andrews, who told him it was un¬ 
authorized and that the indication that the Depart- 

888 ment would increase its lard purchases was untfue. 

In the usual course of business, when Martin re¬ 
ceives a release containing information he thinks npght 
lead to a news story, he checks for any unanswered ques¬ 
tions and sends the story in to the Associated Prpss, 
where it is decided whether the storv is to be used. If 

w 

the decision is to use it, the story is distributed to some 
2,000 newspapers in all of the 48 States. Martin did not 
prepare, and the Associated Press did not distribute], a 
story based upon the Memo to the Press. Martin was 
not a member of the National Press Club, but had re¬ 
ceived, from the table there, releases upon which he bad 
based stories distributed by the Associated Press. 

14. The Memo to the Press did not contain the head¬ 
ing usually appearing on Department press releases, and 
was on paper of a different size from that used for De¬ 
partment releases. Department releases do not usually 
contain the names of persons as references. The Memo 
did not appear to be a Department release to the 
Department employees and the news reporters who testi¬ 
fied to having seen it. 
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15. None of the persons named as references in the 
Memo to the Press had authorized use of his name, and 
none of them had any knowledge of the Memo until after 
it had been distributed. 

16. The purchase of the large quantities of lard indi¬ 
cated in the Memo to the Press was not contemplated on 
or around October 1, 1947, and the indication of such 
purchase was untrue and misleading. 

17. There is trading in lard for future delivery on 
the Chicago Board of Trade, but not on any other con¬ 
tract market. The price of lard futures on the Chicago 

Board of Trade is directly related to the market 
889 price of lard at Chicago and throughout the United 
States, and a change in the futures price is re¬ 
flected in the market price. 

18. Publication of news that purchases of lard would 
be made as indicated in the Memo to the Press would 
have caused increases in the price of lard futures on the 
Chicago Board of Trade, and in the market price of 
lard in Chicago and throughout the United States. 

19. In October 1947, in discussing the Memo to the 
Press, respondent told employees of the Department that 
although the price of hogs had gone up, the price of lard 
had gone down, and he complained that procurement poli¬ 
cies of the Department had kept the lard price too low. 

20. Respondent thought the price of lard was too low, 
and issued the Memo to the Press in trying to raise it 
toward what he considered a proper level. By virtue of 
his long position in lard futures, shown in Finding 5, re¬ 
spondent would have profited by an increase in price. 

21. On October 3, 1947, through Merrill Lynch, re¬ 
spondent bought 100,000 pounds of lard for future deliv¬ 
ery in November 1947, which added to 150,000 pounds pre¬ 
viously bought by him in the November future, gave him 
a position of 250,000 pounds long in that future. He 
maintained such position until October 14, 1947, on which 
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day he reduced such position to 200,000 pounds long by 
a sale of 50,000 pounds. In addition to the October 3 
purchase and the October 14 sale mentioned, respondent 
made the following transactions in Chicago lhrd 
890 futures in October 1947: sold 40,000 pounds, Match, 
on October 3; sold 40,000 pounds, December, ^nd 
40,000 pounds, March, on October 4; sold 40,000 pounds, 
December, and 40,000 pounds, March, on October 6; bought 
40,000 pounds, December, on October 8; bought 80,000 
pounds, March, on October 9; and sold 40,000 pounds, 
March, and 40,000 pounds, December, on October 14, 
making 11 lard futures transactions on six different d4ys 
during the period October 3 through October 14, 1^47. 
Respondent filed no reports for this period with the Com¬ 
modity Exchange Authority. 

22. Respondent told Harmer Reeside, by whom re¬ 
spondent’s orders were taken at Merrill Lynch, that re¬ 
spondent did not want to be in reporting status. Re¬ 
spondent was told by Reeside that his position mentioned 
in Finding 21 contained one too many contracts, and Re¬ 
spondent instructed Reeside to liquidate that contract. 

23. On October 10. 1947, the Chicago office of the Com¬ 
modity Exchange Authority wrote respondent that he was 
in reporting status for lard, and asking him to report. 
Respondent answered by letter on October 22, followed fay 
another on October 24, 1947, stating that, as to lard, 1*1 
am sure that I have never owned 250,000 pounds or more 
in any one option.” He said he would be glad to furnibh 
further information if called on. 

24. On August 21, 1947, through Gerstenberg & Com¬ 
pany, respondent bought 25,000 bushels of wheat on tie 
Chicago Board of Trade for future delivery in Decem¬ 
ber 1947, which added to the 185,000 bushels previously 
bought by him in that future, gave him a position therein 
of 210,000 bushels long. He maintained such position 
until September 2. 1947, on which day he reduced it (to 
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185,000 bushels long by a sale of 25,000 bushels. 

891 In addition to the August 21 purchase and the 

September 2 sale mentioned, respondent made the 

following transactions in Chicago wheat futures: August 
23, 1947, sold 15,000 bushels, September delivery; August 
26, 1947, bought 10,000 bushels, May delivery; August 27, 
1947, sold 95,000 bushels, May delivery, and bought 90,000 
bushels, September delivery; and September 29, 1947, sold 
10,000 bushels, May delivery, making seven wheat futures 
transactions on six different days during the period Au¬ 
gust 21 through September 2, 1947. Respondent filed no 
reports for this period with the Commodity Exchange 
Authoritv. 

25. On February 9, 1948, through Gerstenberg & Com¬ 
pany, respondent sold 100,000 bushels of wheat for future 
delivery in September on the Chicago Board of Trade, 
wdiich gave him a position of 210,000 bushels short in the 
September future, when added to the 110,000 bushels he 
had previously sold in that future through Daniel F. Rice 
& Company. Respondent held this position through Feb¬ 
ruary 11, 1948. In addition to the sale mentioned, re¬ 
spondent bought 100,000 bushels of the May wheat future 
on February 9, 1948, sold 10,000 of the May on the same 
day, bought 100,000 of the July on February 10, 1948, sold 
100,000 of the May on the same day, and bought 10,000 
May on February 11, 1948. Respondent filed no reports 
for this period with the Commodity Exchange Authority. 

26. On August 22, 1947, respondent bought 15,000 
bushels of oats for future delivery in December on the 
Chicago Board of Trade, which purchase gave him a long 
position of 200,000 bushels in that future. On the follow¬ 
ing day respondent bought 10,000 bushels and sold 20,000 
bushels in that future, leaving his position therein 190,000 

bushels long. Tn addition to the three transactions 

892 mentioned, on these two days respondent bought 

90,000 bushels of oats for deliverv in Mav and sold 

• • 
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20,000 for delivery in September. He filed no reports for 
this period with the Commodity Exchange Authority. 

27. Respondent and Dyke Cullum had a partnership 
account with Merrill Lynch under the name Farm Prod¬ 
ucts Company, in which account trades in cotton futures 
were made in October 1946. They also had a partnership 
account under the same name with Bache and Company, 
which account was closed about October 1946. 

28. On November 2, 1946, an account in the name of 
Dyke Cullum was opened with Harriss & Vose. On Mafrch 
28, 1947, Mr. Cullum wrote Harriss & Vose to transfer 
the open contracts in this account to the account of Fairm 
Products Company. Upon being advised by the broker 
that under the rules of the New York Cotton Exchange 
such change could not be made unless commissions wfere 
charged, Mr. Cullum instructed by telephone that the Re¬ 
count be designated Dyke Cullum, account Farm Products 
Company, which was done. On December 18, 1947, tnis 
account was long 2,200 bales of cotton for May 1948 de¬ 
livery, 1.300 bales for July 1948 delivery, and 1,400 bales 
for October 1948 delivery on the New York Cotton Six- 
change. The account was closed out on February 18,1948. 

29. Respondent had a partnership interest in the Ac¬ 
count mentioned in Finding 28. 

30. During 1946 and 1947, commodity futures accounts 
with the brokers mentioned in Finding 3 were carried in 
the names of respondent’s wife and 16 or more of his 

friends or acquaintances. 

893 31. The address given the brokers for the ac¬ 

counts mentioned in Finding 30 was respondent’s 
office, and respondent opened most of them. Respondent 
financed, in whole or in part, each of these accounts, bflt 
took no security and charged no interest or commissioiis. 
Most of the persons named were inexperienced in cotn- 
modity trading, and some of them were not financially 
able to furnish, or to give collateral for, the sums ad¬ 
vanced by respondent. The reasons respondent gave for 
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his acts in this respect were that these people were either 
friends of his or friends of his friends, and he wanted 
to help them make some money. In one case, respondent 
gave as an additional reason the common purpose of sup¬ 
porting prices of farm products. In every instance but 
one the account showed a profit, the amounts advanced 
going to respondent and the profit to the person in whose 
name the account was carried. With a few exceptions in 
some accounts, orders for the accounts originated with 
respondent, although they were often preceded by con¬ 
sultation. Payments from the accounts, in most instances, 
were made by checks sent to respondent’s office or deliv¬ 
ered to respondent or to his associates Nina W. Laing or 
Carolyn McIntosh. There were transfers of funds from 
various accounts to others, and many from respondent’s 
accounts to these accounts. 

32. Respondent directed the trading in the accounts 
mentioned in Finding 30. 

33. When the positions and transactions in respond¬ 
ent’s accounts are combined with those in the accounts 
mentioned in Findings 29 and 30, there result many days 

in 1947 when trading limits fixed for reporting pur- 
894 poses were reached or exceeded in oats, lard, and 
cotton. For example, for the 100 days beginning 
July 10 and ending October 18, the combined position in 
lard equalled or exceeded the limit on 90 days. 

Proposed Con-elusions 

The facts stated in Findings 1 through 15 are either 
admitted or established bv records and testimony not im- 

* w 

peached nor contradicted. As to Finding 16, respondent 
contends that because some of the figures in the Memo 
were taken from official Government releases, the Memo 
was not untrue nor misleading. The direct testimony of 
witnesses, and the effect the Memo had upon reporters 
whose business it is to collect news, clearly show that 
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respondent’s contention is not well taken. Findings 17 
through 20 are based upon uncontradicted testimony of 
qualified witnesses, some of which involved statements 
made to witnesses by respondent. These findings show 
that the very purpose of the Memo was to raise the price 
of lard, which respondent thought was too low. The sim- 
> plest answer to respondent’s argument that his deliveries 

of the Memo were not in interstate commerce is that, by 
definition in Section 2(a) of the Commodity Exchange 
Act, “interstate commerce” includes “within ... the dis¬ 
trict of Columbia”. 

k We conclude, then, that respondent’s distribution of the 

Memo to the Press constituted a violation of section 9 of 
the act, which makes it unlawful for a person to “know¬ 
ingly or carelessly deliver . . . false or misleading . . . 
reports concerning . . . conditions that affect or tend to 
affect the price of any commodity. ...” 

1 895 In In re General Foods Corporation, 6 A. D. 288, 

305 (1947), we said: “To manipulate prices means, 
giving the term its broadest scope, to cause prices to go 
up or down by means directed to either such end or to 
prevent prices from going up or down by means directed 
to either such end.” We there held that a purchase of 
2,000,000 bushels of rye for the purpose of preventing; a 
drop in price was at least an attempt to manipulate. On 
that basis we would now hold that respondent’s actions 
in composing and distributing the Memo to the Press for 
the purpose of raising the price of lard constituted an 
attempt to manipulate. But on appeal our decision was 
, reversed, and no appeal from the reversal was taken. 

General Foods Corporation v. Brannan, 170 F. 2d 220, 
231 (C. C. A. 7, 1948). We see no difference in principle 
between applying upward pressure to prevent a drop and 
applying similar pressure to cause a rise: both are calcu¬ 
lated to result in a price higher than it would otherwise 
have been. If the act forbade manipulation by unlawful 
mean's, the General Foods decision might be distinguished 
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by saying that the sale there involved was in itself not 
unlawful, while here the distribution of information has 
been held unlawful. However, we do not construe the act 
to prescribe manipulation only where some other action, 
in itself prescribed, is involved. Under the most recent 
court decision, we do not conclude that respondent here 
violated the provisions of the act against attempting to 
manipulate. 

Section 4i of the act makes it unlawful for any person 
to make a purchase or sale of a commodity future 
896 unless he files reports when he has or obtains a 
long or short position equal to or in excess of an 
amount fixed by the Secretary. The amount fixed in the 
regulations is 250,000 pounds for lard (17 CFR 9.21), 
200,000 bushels for wheat and oats (17 CFR 2.21), and 
5,000 bales for cotton (17 CFR 3.21). Findings 21 through 
26 show that respondent held positions requiring him to 
report on 17 days, and that on these days he made 29 
purchases or sales, but did not report. Respondent con¬ 
tends that these were unintentional and isolated instances. 
Finding 22 indicates that he did not want to report, but 
it and Finding 23 also show that he knew that there were 
reporting requirements. We do not think the number of 
bis failures to report are mere isolated instances which 
mav be disregarded under the circumstances before us. 
They constitute such disregard of applicable law as must 
be considered intentional on the part of one choosing to en¬ 
gage in a regulated trade. In re Garnac Grain Company, 
8 A. D. 244 (1949). 

The evidence of the facts set out in Findings 27 and 28 
is uncontradicted. In the pleadings respondent denied an 
interest in the account. He was a partner in Farm Prod¬ 
ucts Company. If his interest terminated in 1946, it 
should not be difficult for him to produce some evidence 
of its termination. In the absence of such evidence, the 
logical conclusion is that his interest continued, as we 
found it did in Finding 29. 
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The matters stated in Findings 30 and 31 are shewn by 
records of the brokers who carried the accounts ajd by 
statements made by the respondent to a Government 

897 witness. We agree with the witness that it ijs in¬ 
conceivable that respondent, an experienced and 

successful trader, did not control the trading in thk ac¬ 
counts, to accomplish his stated purpose of making mpney 
for his inexperienced friends, as well as to get back his 
unsecured advances. 

It was alleged in the complaint that respondent carried 
these accounts in the names of others to evade the re¬ 
porting requirements. We do not believe the record shows 
that to have been his purpose. His claim, however, that 
the accounts should not be combined with his own ac¬ 
counts for reporting purposes is not good. The regula¬ 
tions require every person ‘‘who holds or controls” the 
applicable quantities to report (17 CFR 2.10, 3.10, 9.|l0), 
and one who actually directs trading for an accounjt is 
deemed to control the account (17 CFR 1.3(j)). Such 
regulations are authorized by section 4i of the act. In 
view of our conclusions as to attempted manipulation, the 
controlled accounts are not important except to show more 
instances of failure to report than are shown by exami¬ 
nation of respondent’s personal accounts. Complainant 
contends that respondent actually owned these accounts. 
We do not believe the record would support a finding of 
ownership by him, but the matter is not important h^re, 
because the results of ownership and control are the sajme 
so far as failure to report is concerned. 

As stated above, respondent’s repeated failure to re¬ 
port must be considered intentional. His distribution of 
the memo was also done intentionally, and his actiCns 
were willful within the meaning of Section 9 of the -Ad¬ 
ministrative Procedure Act. In re Tarr, Downs and Com¬ 
pany, 8 A. D. 517, 526 (1949). 

898 It is necessary to impose sanctions upon those 
who fail to comply with the requirements of ilhe 
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Commodity Exchange Act if the regulation of trading in 
futures contemplated by the Congress is to be applied. 
Consequently, some sanction should be ordered against 
respondent. Complainant recommended suspension of his 
trading privileges on contract markets until further no¬ 
tice, but we think suspension should be for a definite time. 
A period of 30 days seems appropriate for the violations 
respondent is found to have committed, and such is or¬ 
dered below. 


Proposed Order 

Beginning on the 30th day after the date of this order, 
all contract markets shall refuse all trading privileges 
thereon to Ralph W. Moore, the respondent herein, for 
30 days. 

A copy of this decision shall be served on respondent 
and on each contract market. 

(Note: This is the referee’s “report” or recom¬ 
mended decision, not a final order. The final order 
will be issued by the Judicial Officer after the parties 
have had opportunity to file exceptions, etc., as pro¬ 
vided by the rules of practice.) 

/s/ Jack W. Bain 
Jack W. Bain 

Hearing Examiner 

March 10, 1950 

* • * • 

900 Received May 16 1950 3 P. M. 

The Hearing Clerk 

Office of Solicitor U. S. Dept, of Agr. 

Respondent’s Exceptions to Referee’s Report 

Comes now the respondent in the above entitled matter, 
by his attorney, and respectfully excepts to the Referee’s 
Report heretofore filed herein, as follows: 
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I 

At the threshold, it may be observed that the questions 
before the Judicial Officer are limited, for the reason that 
the Referee specifically found: 

(1) That the respondent did not, as alleged in the 
complaint, attempt “to manipulate the market 
price of lard in interstate commerce or for fu¬ 
ture delivery on or subject to the rules (if a 
board of trade’’ ( Complaint, par. 7); and 

(2) That the respondent did not, as alleged in the 
complaint, operate the so-called “controlled” ac¬ 
counts “for the purpose and with the intent of 
evading requirements of the Commodity Exchange 
Act and the rules and regulations thereunder.” 
{Complaint, par. 6). 

Moreover, the referee has further concluded that 4<1 the 
controlled accounts are not important except to show 
more instances of failures to report than are shown by 
examination of respondent’s personal accounts” {Report, 
p. 16). Accordingly, all that is involved, insofar as the 
so-called “controlled” accounts are concerned, is a 
901 possible violation for failure to report. Indeed, the 
referee clearly states that failure to report is all 
that is involved when he points out that ownership or 
control of the accounts concerned “are the same so far 
as failure to report is concerned.” {Report, p. 16). 

However, this conclusion as to lack of purpose and in¬ 
tent, is significant for the further reason that lacking 
such, the failures to report, if deemed to be violations, 
are not in fact wilful violations. That being so, Section 
9(b) of the Administrative Procedure Act, and Sec. 0.3(c) 
of the Rules of Practice, forbid the institution of ^.ny 
proceeding thereon, until the person involved has been 
given an opportunity to achieve compliance. Notwith¬ 
standing this clear and positive statutory directive, and 
notwithstanding that the government had in its possession 
all the facts bearing on this as well as all other phases of 
this case long before the complaint in this matter Was 
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issued, the government never informed the respondent 
that he was considered to be in a reporting position, and 
never, in fact, gave him the opportunity either to demon¬ 
strate or achieve compliance, although in connection with 
his own accounts, he expressed a willingness to make 
whatever corrections the Authority deemed to be appro¬ 
priate (Tr. 360, 398). The record clearly shows that the 
governmem wilfully ignored this fundamental right con¬ 
ferred on this respondent by this statute. In these cir¬ 
cumstances, the referee’s findings and conclusions as to 
this phase of this matter cannot stand. Accordingly, re¬ 
spondent respectfully excepts to Referee’s Findings Nos. 
27, 28, 29, 30, 31, 32, and 33, and to his Conclusions there¬ 
on, which appear on page 16 of his Report. 

Aside, however, from this conclusion, and without re¬ 
ceding therefrom, it is submitted that the respondent in 
fact did not “control” the accounts involved, and the 
government has not proved such “control” by the weight 
of the evidence. The weight of the evidence relied upon 
by the referee to sustain his findings and conclusions that 
the accounts were controlled is set out in one lone sen¬ 
tence—“We agree with the witness that it is inconceiv¬ 
able that respondent, an experienced and successful 
902 trader, did not control the trading in the accounts, 
to accomplish his stated purpose of making money 
for his inexperienced friends, as well as to get back his 
unsecured advances.” ( Report, pp. 15-16). Accordingly, 
what is the evidence relied upon to support this finding 
and conclusion? Will it bear the burden it is asked to 
carry? The record will answer. 

Preliminarily, it should be noted that the government 
itself has withdrawn from this case the allegations as to 
the “control” of six accounts carried by Martin H. Heflin, 
Marvin Colbert, Mrs. Alva Howell, Bertha Davis, Leila 
Moore and Harold B. McDonald ( Government's Suggested 
Findings of Fact, etc., p. 10). The referee has ignored 
this withdrawal ( Report, Finding No. 30, p. 11). 
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The evidence with respect to the remaining so-callled 
“controlled” accounts, upon which the referee relied^ as 
to each of these persons, follows: 

Elizabeth Anderson : Government witness Bagnell tes¬ 
tified that the account was opened by an initial deposit 
by Mrs. Anderson and that she had given a power of at¬ 
torney to trade the account to Carolyn McIntosh, and 
that respondent never received a profit, nor charged a fee 
of any kind (Tr. 349-50). 

William J. Goodwin : That the trading therein was on 
Mr. Moore’s advice (Tr. 356-7). 

James E. McDonald : That the trading instructions 
were given by Mr. Moore “after discussing them with 
Mr. McDonald over the telephone” (Tr. 350-51). 

Ruth B. Aspinwall: That Mrs. Aspinwall “discussed 
the trading in the account with Miss Nina Laing who 
relayed the orders to Laidlaw and Company ...” (Tr. 
354-55). 

Glerm Blackshear: That the trading orders were given 
after discussion with Mr. Blackshear (Tr. 356). 

Nina Laing : 

Carolyn McIntosh : That these persons were associated 
with Mr. Moore on a profit sharing basis; that they 
903 borrowed from each other, and that Mr. Moore 
stated “he didn’t control the trading in the Ac¬ 
counts” (Tr. 358-9). 

Arlene Hillyard: 

Edward L. Traylor : That they discussed trading w^th 
Miss McIntosh and respondent, “but gave their own pr- 
ders and controlled their own accounts.” (Tr. 359). 

Jerry Lesicar : That “his (Moore’s) only contact with 
Gerald (Jerry) Lesicar grew out of the fact that they 
both were from Texas, that he would come into the office 
and discuss commodity trading with him (Moore), fiut 
that Lesicar financed his own trading completely.” (Tr. 
359-60). On cross examination, the witness Bagnell, when 
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asked why Lesicar was included as a controlled account, 
his reply was, “I don’t believe I can.” (Tr. 384). 

Carl Wlikens-. That Mr. Wilkens was a statistician, 
and that “all trading was directed by Wilkens except one 
trade, which Mr. Moore may have directed when Mr. 
Wilkens was out of the city. Mr. Moore had, however, in 
that instance power of attorney for the purpose of trading 
that account if Mr. Wilkens was out of town.” (Tr. 390; 
see also, Tr. 357 and 390-91). 

Farm Products : The evidence relied upon by the gov¬ 
ernment to prove “control” of this account consisted of 
certain customer’s cards originating in 1944 and 1946, 
years before the time alleged in the complaint (Com¬ 
plaint, par. 14). Moreover, this account, with Bache & 
Co., was closed on October 23, 1946, which is anterior 
to the period alleged in the complaint (Tr. 232). How¬ 
ever, the government’s witness who testified to the his¬ 
tory of the account with Hariss & Vose, stated that the 
Farm Products account was opened with the broker by a 
person other than Mr. Moore on November 2, 1946 (Tr. 
236), and that Mr. Moore never traded the account (Tr. 
239), and that the account was closed out by a check to 
a person other than Mr. Moore (Tr. 241). The govern¬ 
ment witness further testified that purchases and sales 
statements were never sent to Mr. Moore, that Mr. Moore’s 
name never appeared in the account, and that Mr. Moore 
“had no connection with this account whatever” (Tr. 
242-43). This witness also testified that Farm Products 
Company went out of business in January 1947 (Tr. 
904 244). In these circumstances, and in view of this 

record, it is difficult, if not impossible, to under¬ 
stand the referee’s conclusion on page 15 of this Report 
that “it should not be difficult for him (respondent) to 
produce some evidence of its termination.” Such evi¬ 
dence, we submit, has been produced; it is now a part of 
this record at the places indicated. What more could the 
respondent have shown? 
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This evidence, we submit, does not sustain the referee’s 
conclusion, that the persons involved were “ inexperi¬ 
enced.’ ’ It certainly is not true as to Wilkens, McIntosh, 
McDonald, Laing and Blackshear. The Anderson account 
was traded by Miss McIntosh, after consultation with Mrs. 
Anderson, under a power of attorney. The Farm Prod¬ 
ucts Account never was traded by Mr. Moore, and he re¬ 
ceived nothing therefrom. Both Hillyard and Traylor 
gave their own orders. The government, by its own 'Wit¬ 
ness, admitted that it could give no reason for including 
the Lesicar account among those alleged to be “con¬ 
trolled.” Goodwin and Aspinwall, and indeed all the 
others concerned, consulted with respondent before any 
trading orders were given. The government’s witness 
admitted that any of these persons could have demanded 
and would have received, every cent in any of the ac¬ 
counts, on demand. (Tr. 382). The government did not 
adduce any evidence, in fact there is none, that the re¬ 
spondent was aware of all the trades in these accounts. 
How then, it is asked, could he make a report on such 
account? So far as this record is concerned, the respond¬ 
ent never knew the status of the account, never knew when 
it was active or dormant, never knew its position. What 
then, it is further asked, could he report? In view of 
these facts, how can it be held that the respondent “con¬ 
trolled” these accounts? We did not know the answers 
to these questions when this complaint was filed. We 
did not learn them in the hearing, and we do not know 
them now. The Judicial Officer must resolve them. We 
await his conclusion. Accordingly, it is respectfully sub¬ 
mitted that the referee’s findings and conclusions in these 
respects fall of their own weight. 

And, it must be noted that the brokers, the only impar¬ 
tial participants in these transactions, although in 
905 full possession of all the facts, and required by law 
and regulations to report “controlled” accounts, 
unanimously did not consider these accounts as controlled 
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and did not, in any instance report them as such. This 
fact was unequivocally stated by the witness Bagnell (Tr. 
416). 

Accordingly, respondent respectfully excepts to Ref¬ 
eree’s Findings No. 27, 28, 29, 30, 31, 32, and 33, and to 
the Referee’s Conclusions thereon, appearing at page 15 
and 16 of his Report. 

n 

As to Findings Nos. 21, 22, 23, 24, 25, and 26, and to 
the Conclusions drawn therefrom, for failure to report 
instances when the respondent was within reporting limits 
on his own accounts, and failed to report, we again sub¬ 
mit that respondent was not given an opportunity to 
demonstrate or achieve compliance in respect of these in¬ 
stances. The record shows that respondent wrote two 
letters to the Commodity Exchange Authority (Tr. 407-8) 
in respect of his failure to report, and that no reply 
thereto was made (Tr. 410). Government witness Reeside, 
in testifying to the allegation in paragraph 8 of the 
complaint, stated that the purchase of a certain lard fu¬ 
ture contract as a consequence of which respondent was 
put in a reporting position could have resulted from his, 
Reeside’s, misunderstanding of an order given him by 
respondent (Tr. 477). In any event, the government’s 
own witness stated that a mere failure to report was not 
in and of itself “a heinous crime.” (Tr. 403) As pre¬ 
viously pointed out in argument and in respondent’s sug¬ 
gested findings of fact, these failures were sporadic, un¬ 
intentional, and non-wilful. 

Accordingly, respondent respectfully excepts to Ref¬ 
eree’s Findings Nos. 21, 22, 23, 24, 25, and 26, and to the 
Referee’s Conclusions drawn therefrom. 

In considering these exceptions, we also submit that all 
that is involved here is a failure to report, both as to the 
so-called “controlled” accounts and the accounts carried 
by respondent in his own name. As developed in re- 
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spondent’s brief before the Referee on respondent’s 
906 suggested findings of fact and conclusions, it is no 
violation to control accounts—the only violation is 
to fail to report should “control” put a trader in a re¬ 
porting position. For a full discussion of this phase, we 
respectfully refer the Judicial Officer to pages 2-15, of 
respondent’s brief before the referee. 

A coincidence that is so compelling that the urge to 
mention it cannot be resisted, for the reason, among 
others, that it is so apt as to challenge the explanation 
that it is coincidence only, is found in the legislative his¬ 
tory, both past and future, of the Commodity Exchange 
Act of 1936, as amended. At the oral argument on re¬ 
spondent’s motion to dismiss on August 12, 1949, we 
brought to the attention of the referee an excerpt from 
the testimony of Mr. J. M. Mehl, who is now, as he was 
then, in 1936, head of the agency within the Department 
of Agriculture charged with the admnistration of the act 
regulating trading in futures on contract markets. Speak¬ 
ing in 1936, Mr. Mehl told the Congressional Committee 
before which he was appearing, that the Department, in a 
case involving cross trading and bucketing, alleged ma 
ulation, although, he said, “They knew, of course, thj 
was not manipulation of the market in any broad sensei as 
affecting the prices generally, but they thought possibly 
they might be able to sustain a charge under the law that 
these deductions from the price which the customers 
would have received, were in effect as to these customers, 
manipulation of the market price.” (Hearings on H.lR. 
6772, Senate Committee on Agriculture and Forestry, 7^th 
Cong., 2nd Sess. p. 217; Tr., Oral Argument, p. 57). Tfiis 
example was cited by Mr. Mehl as a reason for expand¬ 
ing the control over trading, in order that these practices 
might be prohibited. They also demonstrate, we submitL a 
willingness to torture a set of facts to fit a proscription, so 
long as the Department believes the practice to be unde¬ 
sirable. So much for the past history. 


nip- 
k it 
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Currently, and looking into the future legislative his¬ 
tory, the Senate has now before it S. 1751, a bill spon¬ 
sored by the Department of Agriculture, which proposes 
sweeping amendments to the Commodity Exchange 
907 Act of 1936, as amended. This proposed bill would 
add a new provision which, it is submitted, gloves 
the “controlled” accounts question posed in this case. 
This proposed new provision, Section 4a(5) of this pro¬ 
posed bill, reads as follows: 

“(5) For the purposes of this section and section 
4i the transactions and position of any person shall 
include the transactions and position of any per¬ 
son directly or indirectly controlling or controlled 
by such person, or under direct or indirect common 
control with such person.” 

Thus, it appears, that today, just as in 1936, the Depart¬ 
ment, believing that its control over a marketing practice 
does not reach a given situation which it believes should 
be proscribed or regulated, nevertheless institutes a for¬ 
mal action thereon, notwithstanding that in order to do 
so it must force that practice within the terms of an 
already existing provision of the law, knowing its position 
to be untenable, or at least questionable, and, while that 
action is pending, hastens to Congress to obtain corrective 
or confirmatory legislation to legitimatize its proceeding. 
In these circumstances, the Department should do today 
what it did in 1936 when faced with a similar situation— 
dismiss this proceeding and not attempt to enforce a non¬ 
existent provision of the law. 

m 

The Referee’s Findings and Conclusions as to the al¬ 
legations that respondent disseminated false or mislead¬ 
ing information, are a welter of contradictions, completely 
at odds with the evidence of record. Initially, it must be 
borne in mind that in its present matrix, the primary 
question before the Judicial Officer is whether the infor¬ 
mation in the offending Memo to the Press is false or true. 
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The referee, by finding that the Memo misled no one, and 
was in fact never made public, has laid at rest the com¬ 
plainant’s allegations in this regard. Truth, and truth 
alone is the issue, here and now. What, then, is the 
truth? 

First the matter of “References.” 

Prominent and eye-catching on the “Memo to the Press” 
(Gov. Ex. 1) is the legend, “Reference:” followed 
908 by three names, and the further identification of 
where they could be found. The Department of 
Agriculture and the Commodity Exchange Authority as¬ 
sumed and inferred that the legend “Reference:” and the 
names following indicated sponsorship or endorsement. 
It was so alleged in paragraph 7 of the complaint (lines 
15 to 23, inclusive, page 4, lines 1 to 6, inclusive, page 5). 
Painstakingly, Col. Andrews, Messrs. Glenn Craig, E. J. 
Cronkhite, and George L. Pritchard, were asked, in fur¬ 
therance of this inference and assumption, whether or not 
they knew the respondent. Uniformly they answered 
negatively. 

But whether or not these persons knew the respondent 
is relevant only on the inference and assumption that the 
persons named in the Memo to the Press either sponsored 
or endorsed the Memo to the Press. The evidence, how¬ 
ever, negatives this basic inference and assumption. There 
is not one single syllable in this record which justifies 
this inference. The witness Elliott, a CEA investigator, 
who interviewed respondent with respect to the Memo to 
the Press, testified that although every other paragraph 
of the Memo was specifically discussed with respondent 
on October 17, 1947 (Tr. 169-172), the witness did not 
discuss with respondent the legend “Reference:” and the 
four names appearing at the bottom of the Memo to the 
Press (Tr. 172). The record on this point follows: 

“Q. I see. Did he discuss with you the statement 
contained at the bottom of this exhibit one, “Ref¬ 
erence, Glen Craig, Colonel Andrews, Mr. Cronkhite 
and Mr. Prichard. 
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“A. No, sir, not to my knowledge. 

“Q. You didn’t ask him about those? 

“A. I did not, and I don’t recall that he discussed 
those. I remember very well he discussed the con¬ 
text of the memo. 

“Q. But you don’t recall discussing these? 

“A. I don’t recall that specifically. ...” 

What then, is the basis for the inference and assump¬ 
tion, which appears in the complaint in the allegation that 
respondent issued “. . . a document . . . emanating 
909 from, or issued under the sponsorship or endorse¬ 
ment of . . . responsible officials of the Govern¬ 
ment . . and is then sought to be proved by evidence 
that none of the persons listed after the word “Refer¬ 
ence” knew respondent? This is an inference on an in¬ 
ference—an assumption on an assumption. 

It is inferred and assumed, first, that the matter ap¬ 
pearing on the bottom of the Memo to the Press is a 
statement of sponsorship or endorsement. 

The record is bare as to sponsorship or endorsement. 

Nevertheless, the government offered evidence to prove 
a fact which it initially inferred and assumed, and to 
that end adduced testimony that none of the parties knew 
respondent. Thus, the government attempted to prove 
that which it originally inferred and assumed. 

Now, let us go from the bottom to the top of the Memo 
to the Press. 

The first paragraph raises no question. All witnesses 
agree that that paragraph came from the Statement by 
the President issued September 25, 1947, which is in evi¬ 
dence as Respondent’s Exhibit 1, and from Report on the 
Food Situation by the Cabinet Committee on World Food 
Programs, which is in evidence as Respondent’s Exhibit 2. 

The second paragraph is likewise unchallenged (Tr. 
266). The figure $5,263,246 which appears in this para¬ 
graph is obtained by multiplying the poundage purchased 
by the government during the period July 29, 30, 1947 
(26,237,000 lbs.) by 17.94 cents, the average price paid 
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for this poundage, which is $4,707,817.80; and by multi¬ 
plying the poundage purchased by the government during 
the period through August 28, 1947 (3,024,000 lbs.) by 
18.35 cents, the average price paid for this poundage, 
which is $554,904.00. Adding these figures together ($4,- 
707,817.80 and $554,904.00) gives $5,262,721.80, which fair¬ 
ly approximates the figure $5,263,246 which appears in 
paragraph 2 of the Memo to the Press (Tr. 316). the 
average price per pound figures used in these calculations 
were testified to by the Earla J. Cronkhite, a government 
witness (Tr. 265). It is thus quite apparent that the Sec¬ 
ond paragraph of the Memo to the Press is correct. 
910 The third paragraph is likewise free from inac¬ 
curacy. No one challenged, and indeed no one can, 
that the figure $147,000,000 is the difference remaining 
after the expenditure listed in the second paragraph, 
$5,263,246 is subtracted from $153,900,000, which appears 
in the first paragraph. 

The fourth paragraph of the Memo to the Press is trjue, 
without doubt. Counsel for the government read this 
paragraph in its entirety to the witness Pritchard, a n( * 
then asked, “Was that a truthful statement, Mr. Prit¬ 
chard?” The witness replied, “. . . I think likely it is.” 
(Tr. 317). 

With respect to the fifth paragraph, the witness Pijit- 
chard challenged the statements therein set forth relative 
to exports of fats and oils (Tr. 318-19). But the witness 
did not challenge the premise of this paragraph, that ijhe 
exports of fats and oils were “to offset what now ap¬ 
pears to be a curtailed grain export program.” That the 
grain export program would be curtailed appears clearly 
in the Report on the Food Situation prepared by the 
Cabinet Food Committee, which is evidence as Respond¬ 
ent’s Exhibit 2. This exhibit shows that for the year 
1947-48, the export availability of wheat, flour, was only 
49 percent of the total, whereas during the year before 
(1946-47) wheat and flour accounted for 62.9 percent of 
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the total food exported. Grains, as a whole, according to 
Respondent’s Exhibit 2, in calorie value, “would be only 
82 percent of the total, as compared with 88 percent last 
year (1946-47).” Respondent’s Exhibit 2 also states 
“This year there will not be available, under conditions 
now prevailing, as large a volume of grain for shipment 
. . . the total of other grains (other than wheat and flour) 
and grain products estimated to be available for shipment 
this year are not much more than one-third of the quan¬ 
tity exported during 1946-47—about 70 million bushels as 
compared with 175 million bushels. Corn exports will 
have to be limited almost entirely to the 19 million bushels 
bought last spring and moved out during July and Au¬ 
gust . . 

911 The statistical story with respect to fats and oils 
discloses that whereas less grains would be ex¬ 
ported during 1947-48, more fats and oils would be ex¬ 
ported in greater quantities. Respondent’s Exhibit 2 
shows that during 1946-47, edible fats, oils and peanuts 
had accounted for two (2) trillion calories, which was 4.1 
percent of the total caloric value of food exported. In the 
table in this same exhibit headed “Estimated Export 
Availabilities 1947-48,” edible fats, oils and peanuts are 
estimated to account for three (3) trillion calories, or 
6.6 percent of the total calories exported. Thus, edible 
fats, oils and peanuts increase from two trillion calories 
to three trillion calories, and percentagewise from 4.1 
to 6.6 percent. 

On the other hand, coarse grains which in 1946-47 ac¬ 
counted for an export of 12.1 trillion calories, which was 
24.4 percent of the total calorie export, was expected to 
decrease in 1947-48 to 4.6 trillions of calories, and account 
for only 10.1 percent of the total export. The two tables, 
“1946-47 Food Exports” and “Estimated Export Avail¬ 
abilities 1947-48,” from which the foregoing statistics 
were taken, tell a similar story with respect to other 
foods and foodstuffs. 
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It was on the basis of this information, available to [the 
public on September 25, 1947, a week before the M^mo 
to the Press was issued, that the information contained 
in the last paragraph of the Memo was based. These 
tables, as well as the text material in this Statement by 
the President and the Cabinet Committee Report, all at¬ 
test to the verity of the last paragraph in the Memo. It 
is only by assumption and inference that the government 
arrives at the conclusion that this last paragraph of the 
Memo is untrue. It is only by testing it against the in¬ 
formation which the witness Pritchard said was confiden¬ 
tial, that the government concludes that the last paragraph 
of the Memo is untrue. It is only by completely ignoring 
the President’s Statement and the Cabinet Food Commit¬ 
tee Report, that it can be concluded the last paragraph 
of the Memo to the Press was false. 

The plain truth is that the Memo to the Press in 
912 this regard, as in all others, relies strictly on in¬ 
formation which was public and published to the 
world. It is now sought to be declared false on the basis 
of secret information, unknown to anyone. Reading the 
Memo to the Press, in the light of the information con¬ 
tained in Respondent’s Exhibit 1 and 2, no person can 
say that the Memo to the Press was knowingly false, 
knowingly inaccurate. There is no allegation, there is no 
evidence, that respondent knew what witness Pritchard 
said were the facts. How then can it be said that tjhe 
Memo to the Press was knowingly false, knowingly inac¬ 
curate? There is no answer—there is no reply, other 
than that the Memo to the Press is first accurate, and 
second, that it is not knowingly false, knowingly inaccu¬ 
rate. 

In this connection, it must be borne in mind that t^ie 
government must prove by the weight of evidence tl^at 
the Memo to the Press was knowingly false, knowingly in¬ 
accurate, and that it is not enough merely to show that 
the information was false and inaccurate. The respond- 
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ent, it is emphasized, denies even that the latter is true. 

The only other point of the Memo to the Press which 
appears to require consideration is that which relates to 
that part of the third paragraph concerning the “$147,- 
000,000 to be expended for the purchase of edible fats and 
oils . . .” The government couples this figure with the 
last sentence of the first paragraph of the Memo, and 
concludes that the Memo to the Press means that the 
greater part of $147,000,000 will be spent for lard. This 
is an assumption, a false assumption, that will not bear 
scrutiny. Accordingly, we shall scrutinize. 

At the outstart, it should be noted that the witness 
Pritchard himself was not certain of the story he told on 
direct examination. It will be remembered that he was 
careful to state at the very beginning of his testimony 
with respect to the information set forth in the Memo to 
the Press, that he was giving only his “personal inter¬ 
pretation” (Tr. 316). Moreover, and this is most im¬ 
portant, this winess, who was relied upon to establish 
that the Memo to the Press was knowingly false 
913 and knowingly inaccurate, in respect of the inter¬ 
pretation to be given this particular paragraph of 
the Memo to the Press, said (Tr. 323): 

“I was asked for my personal interpretation of 
this Memo ... I might be in error in my interpreta¬ 
tion, but that is the interpretation I made of this 
particular item.” 

And when this witness was asked on cross examination 
(Tr. 329-30) : 

“Isn’t it a reasonable interpretation that what was 
meant by paragraph 3 is that more would be spent 
for lard alone than would be spent for any one of the 
many kinds of fats and oils that would be purchased 
with this $147 million!” 

Witness Pritchard replied: 

“That might be a reasonable interpretation. It is 
not the one I placed on it, not knowing the intent 
when it was written. ” 


I 
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This is the kernel of the government’s case—a personal 
opinion which the witness admits would be changed!, had 
he known the intent with which the contested language 
was written. Apparently then, our problem here ig one 
of semantics, one of language. It is odd that of all the 
persons who might have testified with respect to the mem¬ 
orandum that the witness chosen, carefully qualified his 
statements by labelling them the results of his “pergonal 
interpretation”. It is odd too, that by stating that |if he 
knew the intent with which the writer wrote the worps his 
personal interpretation could be changed. This i^ the 
flimsy, cardlike evidentary structure built by the goyern- 
ment. It will hardly sustain itself, much less the weight 
of the evidence. 

Again the truth is simple. The Memo to the Press in 
this particular paragraph simply recites that $147,0CKJ),000 
will be spent for fats and oils. As between the numerous 
edible fats and oils, the sum expended for lard woulji be 
greater, greater that is than what will be spent for any 
other single edible fat and oil. This conclusion is based 
on the table appearing in Respondent’s Exhibits 1 arid 2, 
which had been public property since publication in news¬ 
papers on September 25, 1947. It is just as simpl^ as 
that. 

But, the government, by inference and assumption, has 
twisted this simple truth into a hydra-headed mon- 
914 ster with a tail over a page in length. Neverthe¬ 
less, and here is the true test, when the govern¬ 
ment was faced with the necessity of proving its tortured, 
twisted allegations, its own witness was careful to say he 
was only giving his personal interpretation, a personal 
interpretation which would be modified if he knew the 
intent with which the questioned language was written. 
This is not the weight of evidence. This is not the abuse 
against which the Commodity Exchange Act speaks. This 
is inference and assumption, dignified beyond all pro¬ 
portion. 
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Accordingly, respondent respectfully excepts to Ref¬ 
eree’s Findings Nos. 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, and 20 and to the Referee’s Conclusions drawn 
therefrom. 

IV 

Respondent renews all objections heretofore raised, 
both oral and written, and all exceptions to the Referee’s 
adverse rulings thereon. 

V 

Accordingly, respondent respectfully requests: 

(1) That so much of the Referee’s Findings of Fact 
and Conclusions of law as find and conclude the respond¬ 
ent to have violated the Commodity Exchange Act of 
1936, as amended, and the rules and regulations issued 
thereunder, be set aside; 

(2) That the Referee’s proposed order thereon be like¬ 
wise set aside; 

(3) That the Judicial Officer enter his order herein 
dismissing the complaint and this proceeding, and 

(4) That he be permitted to present oral argument 
in respect of the several exceptions and requests herein 
made. 

Respectfully submitted, 

/s/ Ben Ivan Melnicoff 
Ben Ivan Melnicoff 
Attorney for Respondent. 

• • • • 


May 15, 1950. 
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Received May 16 1950 3 P. M. 

The Hearing Clerk 

Office of Solicitor XT. S. Dept, of Agr. 
Complainant’s Exceptions to Referee’s Report 


The complainant excepts to the referee’s proposed con¬ 
clusion that the respondent did not violate the provision 
against attempted manipulation contained in section 6(b) 
of the Commodity Exchange Act (7 XT. S. C. 1-17 a). 
The referee rested this proposed conclusion on the de¬ 
cision in General Foods Corporation v. Brannan, 170 F. 
(2d) 220 (XJ. S. C. A. 7th, 1948), and the failure of this 
department to appeal from that decision. In that case, 
the Judicial Officer concluded that a purchase of two 
million bushels of rye by some of the respondents for the 
admitted purpose of keeping the rye off the market and 
preventing a price decline constituted an attempt to 
manipulate prices in violation of the Act. In re General 
Foods Corporation et al, 6 A. D. 288. On review, that 
finding was reversed on the ground, among others, that 
the Commodity Exchange Act “makes no reference to 
stabilized or pegged prices but only to those which are 
manipulated.” General Foods Corporation , v. Brannan, 
supra, at pp. 230, 231. The department did not ap¬ 
peal. 

916 Many considerations enter into a determination 
that a decision should or should not be appealed, 
and failure to appeal the General Foods decision does not 
necessarily indicate agreement with the decision o* with 
the reasoning of the court. However, aside from any 
question as to the soundness of that decision or the failure 
to appeal, we respectfully submit that the facts and de¬ 
cision in the General Foods case have been improperly 
construed by the referee and have no bearing upon or 
application to this proceeding. 
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The referee stated that there was “no difference in 
principle between applying upward pressure to prevent a 
drop and applying similar pressure to cause a rise. . . 
(Referee’s Report p. 14). That statement ignores the 
essential distinction between stabilization and manipula¬ 
tion upon which the court rested its decision in the Gerv- 
eral Foods case. The court was of the opinion that ac¬ 
tion to preserve an existing natural price is stabilization, 
and that stabilization is a matter of self-preservation and 
is not included within the prohibition against manipula¬ 
tion, which involves the creation of a new and artificial 
price. General Foods Corporation v. Brannon, supra, at 
pp. 230, 231. It is clear, therefore, that the court did find 
a difference in principle between upward pressure 

917 designed to prevent a price drop and similar pres¬ 
sure designed to cause a price rise. One was con¬ 
sidered stabilization and permissible; the other manipula¬ 
tion and prohibited. Such is the General Foods decision. 
Stabilization is not involved in this proceeding. Mr. 
Moore was not seeking to preserve an existing natural 
price. He was trying to create a new and artificial price. 
In effect, the referee so found in his Proposed Findings 
of Fact Numbered 16, 18 and 20. It follows that these 
facts distinguish this proceeding and make the General 
Foods decision inapplicable. 

With respect to the nature of the act alleged to consti¬ 
tute the attempt to manipulate, the referee reasoned as 
follows: “If the act forbade manipulation by unlawful 
means, the General Foods decision might be distinguished 
by saying that the sale there involved was in itself not 
unlawful, while here the distribution of information has 
been held unlawful. However, we do not construe the act 
to proscribe manipulation only where some other act, in 
itself proscribed, is involved.” (Referee’s Report, p. 
14). We agree that the Act should not be so construed, 
but we are unable to follow the remaining portion 

918 of the Referee’s reasoning. Even if the General 
Foods decision means that the Commodity Exchange 
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Act proscribes manipulation only where some other act in 
itself proscribed is involved, such a decision would have 
no application in the present proceeding because this at¬ 
tempt to manipulate was made by unlawful means-4the 
dissemination of a false report, w'hich was in itself lun- 
lawful under the act. The court in the General Foods 
case called specific attention to the absence of any viola¬ 
tion of statute or regulation, and to the lack of “deceit, 
trickery through the spreading of false rumors, . . . ■'vio¬ 
lation of express anti-manipulation controls, or other 
forms of fraud.” These elements were recognized as 
“the common criteria usual in manipulation or corper 
cases.” General Foods Corporation v. Brannan, snj\ra, 
at p. 224. They were absent in the case before the cobrt. 
They are present in this proceeding, since the referee 
concluded that the respondent had knowingly or carelessly 
delivered false or misleading reports concerning condi¬ 
tions that tended to affect the price of lard. (Referee’s 
Report p. 13). Accordingly, insofar as the nature of the 
manipulative act is concerned, the facts in the General 
Foods case are distinguishable from those in this proceed¬ 
ing. 

The referee has ruled that the General Foods case [re¬ 
quires him to decide that any action, legal or i^le- 
919 gal, whether designed to preserve an existing pr^ce 
or to create a new one, is not manipulation. So 
construed, the General Foods decision nullifies the pro¬ 
hibition against manipulation contained in the Commodjtv 
Exchange Act. Such construction was clearly not intended 
by the court, since it would not be permissible under 
applicable rules of statutory construction. 

As previously indicated, the fact that the General Foods 
decision was not appealed does not commit the complain¬ 
ant to agreement with that decision. Tn the discussibn 
so far we have pointed out that the General Foods case 
has no application to this proceeding. That discussion is 
not to be taken as any agreement with the distinctions 
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which the court made. The complainant wishes to empha¬ 
size its position to the effect that any action designed for 
the purpose of either causing or maintaining a price level 
different from that which would prevail without such ac¬ 
tion is manipulation or attempted manipulation. Such 
action is illegal within itself under the provisions of the 
Commodity Exchange Act, regardless of whether or not 
the means employed are unlawful. Any other construc¬ 
tion of the statute has the effect of legalizing manipula¬ 
tion, while it is clear that the prevention of manipulation 
was one of the principal objectives of the Congress in 
enacting this statute. 

n 

The referee found that on October 1, 1947, Ovid 
920 A. Martin, a representative of the Associated Press 
assigned to cover this department, received a copy 
of the Memo to the Press in his box in the press room of 
the department. (Proposed Finding of Fact Number 13). 
The complainant had suggested a finding that the respond¬ 
ent had caused a copy of the document to be delivered to 
the Associated Press. (Suggested Finding of Fact Num¬ 
ber 4). If the finding is to appear in the form proposed 
by the referee, the complainant excepts to the referee’s 
failure to find that the copy received by Mr. Martin was 
prepared on a typewriter in the respondent’s office, by an 
employee of the respondent and at his express direction. 
The evidence to that effect is conclusive and was not con¬ 
tradicted. (Government Exhibit 1; Transcript, pp. 40-41, 
49-51, 52-57, 63-66,104-107, 540-542). 

m 

The complainant further excepts to the referee’s pro¬ 
posed order that trading privileges be denied to the re¬ 
spondent for a period of thirty days. There is no objec¬ 
tion to the imposition of a definite period of denial as 
proposed by the referee, rather than an indefinite period 
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as suggested by the complainant, but in view of the iact 
that this respondent intentionally violated three separate 
provisions of the Act we believe that the peifiod 

921 proposed by the referee is inadequate. In re 

ten Earl McGuigan, 5 A. D. 249, involves facts 
somewhat similar to those in this proceeding. Mr. !Mc¬ 
Guigan also sought to influence prices through the disse¬ 
mination of purported information concerning commodi¬ 
ties. The Judicial Officer decided that the respondent had 
manipulated the price of commodity futures, and that the 
denial of trading privileges “should not be for a short 
period.” (5 A. D. 251). On April 11, 1946, an indefinite 
suspension of trading privileges was ordered. That order 
is still in effect. As a matter of comparison, the facts 
favor Mr. McGuigan, since there was no evidence or find¬ 
ing that the information which he circulated was false. 
Such a finding has been made in this proceeding. (Pro¬ 
posed Finding of Fact Number 16). Under the circum¬ 
stances, the denial of trading privileges in this proceeding 
should be for a period of not less than one year. 

IV 

1. For the reasons outlined above, the complainant re¬ 
spectfully excepts to the referee’s conclusion that the is¬ 
suance of the Memo to the Press did not constitute an 
attempt to manipulate the price of lard, and requests the 
Judicial Officer to adopt the following conclusion instead: 

The act of the respondent in preparing and dis- 

922 tributing the Memo to the Press constituted an 
attempt to manipulate the price of lard in inter¬ 
state commerce and for future delivery on or subject to 
the rules of boards of trade, in violation of sections 6(b) 
and 9 of the Commodity Exchange Act. 

2. For the reasons outlined above, the complainant re¬ 
spectfully excepts to the referee’s proposed finding Num¬ 
ber 13 and requests that the Judicial Officer include within 
that finding the following sentence: The copy so found by 
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Mr. Martin had been prepared on a typewriter located in 
the respondent’s office at 1707 N Street, N. W., Washing¬ 
ton, D. C., by an employee of the respondent and at his 
express direction. 

3. For the reasons outlined above, the complainant 
respectfully excepts to the proposed order that trading 
privileges be denied to the respondent for a period of 
thirty days, and requests the Judicial Officer to issue the 
following order instead: Effective thirty days after the 
date of this order, all contract markets shall refuse all 
trading privileges to Ralph W. Moore, the respondent 
herein, for a period of one year. 

The complainant further requests an opportunity to 
present oral argument in connection with the above mat¬ 
ters at an early date. 

/s/ Benj. M. Holstein, Attorney 
Commodity Exchange 
Authority 

May 12, 1950 

923 UNITED STATES DEPARTMENT OF 

AGRICULTURE 

BEFORE THE SECRETARY OF AGRICULTURE 

In re 

Ralph W. Moore, 

Respondent 

CEA Docket No. 47 
Decision and Order 

Preliminary Statement 

This is a disciplinary proceeding under the Commodity 
Exchange Act (7 U. S. C. Chapter 1), instituted by a 
complaint signed by the Acting Secretary of Agriculture. 
In general, the complaint charges the respondent, Ralph 
W. Moore of Granger, Texas, and Washington, D. C., 
(1) with evading the reporting requirements of the Com- 


modity Exchange Act 1 and the regulations thereunder 
by failing or refusing to report contract positions, 
924 carried in his own name and in the names of other 
persons, that were required to be reported, and 
(2) with violating section 6(b) 2 and section 9 3 oif the 
act by preparing and circulating a document purporting 
to be a memorandum to the press sponsored, authorized, 
endorsed or based upon information furnished by 
of the United States Government, stating that the 

1 “Sec. 4i. It shall be unlawful for any person to make any! con¬ 
tract for the purchase or sale of any commodity for future delivery 
on or subject to the rules of any contract market unless such person 
shall report or cause to be reported to the properly designated cJfficer 
in accordance with the rules and regulations of the Secretary of 
Agriculture (1) whenever such person shall directly or indiijectly 
make such contracts with respect to any commodity, or any future 
of such commodity, during any one day in an amount equal to or 
in excess of such amount as shall be fixed from time to time by 
the Secretary of Agriculture; and (2) whenever such person shall 
directly or indirectly have or obtain a long or short position in any 
commodity or in any future of such commodity, equal to or in eicess 
of such amount as shall be fixed from time to time by the Secre¬ 
tary of Agriculture. . . .” 

2 “Sec. 6 . . . (b) If the Secretary of Agriculture has reason 
to believe that any person (other than a contract market) is vio¬ 
lating or has violated any of the provisions of this Act, or any of 
the rules and regulations made pursuant to its requirements, or 
has manipulated or is attempting to manipulate the market price 
of any commodity, in interstate commerce, or for future delivery 
on or subject to the rules of any board of trade. . . .” 

3 “Sec. 9. Any person . . . who shall manipulate or attempt to 
manipulate the price of any commodity in interstate commerce!, or 
for future delivery on or subject to the rules of any board of trhde, 
or who shall knowingly or carelessly deliver or cause to be delivered 
for transmission through the mails or in interstate commercel by 
telegraph, telephone, wireless, or other means of communication 
false or misleading or knowingly inaccurate reports concerning crop 
or market information or conditions that affect or tend to affect the 
price of any commodity in interstate commerce, shall be deeded 
guilty of a misdemeanor, and, upon conviction thereof, be fined not 
more than $10,000 or imprisoned for not more than one year, or 
both, together with the costs of prosecution.” 


officials 

United 
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States Government was about to undertake heavy lard 
purchases for export when such were not the facts. Re¬ 
spondent was given 20 days to answer the complaint and 
oral hearing was set for July 7,1948. 

On June 11, 1948, the proceeding w T as assigned to Jack 
W. Bain, Office of Hearing Examiners, as referee, who 
at respondent’s request extended the time for filing an 
answer and postponed the hearing. Respondent filed a 
motion to dismiss the complaint for failure to 
925 state a cause of action, failure to comply with 
the Administrative Procedure Act, lack of due 
process, etc. Oral argument upon the motion was had 
before the referee and the motion to dismiss was denied 
by him. A subsequent motion for a bill of particulars 
was also denied. An answer was filed on October 8, 
1948, denying all the allegations of the complaint except 
those dealing with failure to report respondent’s contract 
positions with respect to trading accounts carried in 
respondent’s own name. As to these the answer says 
that failure to report was unintentional and inadvertent. 
The answer also raises the defenses contained in the 
motion to dismiss. 

An advance session of the hearing was held on Novem¬ 
ber 30, 1948, for the purpose of taking the testimony of 
one of complainant’s witnesses who was in the United 
States temporarily and who would not be available later. 
Subsequent sessions of the hearing were held in the 
Department of Agriculture, Washington, D. C., on Decem¬ 
ber 14, 15, 16, and 20, 1948, and April 26, 1949. Benjamin 
M. Holstein, Office of the Solicitor, appeared as counsel 
for coinolainant, and Ben Ivan MelnicofF, Washington, 
D. 0., as counsel for respondent. At the close of the 
session of December 20, 1948, the complainant rested. 
Counsel for respondent again moved to dismiss the pro¬ 
ceeding and the hearing was recessed to a later date for 
oral argument on the motion. On December 21, 1948, 
the referee certified the proceeding to the Secretary for 
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the determination of certain questions arising in conhec- 
tion with the referee’s ruling of August 31, 1048, 

926 denying respondent’s motion to dismiss the com¬ 
plaint and exceptions to certain points in connec¬ 
tion with such ruling filed by complainant. On February 
2, 1949, the Judicial Officer issued a decision holding ^hat 
the certification did not present any question that re¬ 
quired determination at that stage of the proceeding 
and remanded the same to the referee for continuation 
of the hearing and for post-hearing procedure. In\ re 
Ralph W. Moore, 8 A. D. 146. On April 26, 1949, when 
the hearing was resumed, leave to reopen the case on 
behalf of the complainant was requested and granted. 
One witness was then recalled who testified briefly, ^nd 
complainant again rested. Counsel for the respondent 
then announced that respondent also rested and the hear¬ 
ing was concluded. The transcript of the hearing don- 
tains 574 pages. Fifty exhibits were put in evidence by 
complainant and two by respondent. Respondent’s two 
exhibits were (1) a copy of a report of the President’s 
Cabinet Committee on World Food Program with copies 
of a letter to the President by the committee and a state¬ 
ment by the President and (2) a copy of a newspaper 
story on the Cabinet Committee report. After the hear¬ 
ing, both parties filed suggested findings of fact and con¬ 
clusions. 

The referee issued his report on March 10, 1950, rec¬ 
ommending findings of fact and conclusions substantially 
as charged in the complaint except that the referee con¬ 
cluded that in the light of General Foods Corporation 
et al. v. Brannan, 170 F. (2d) 220 (C. C. A. 7th, 1948), 
there was no attempt to manipulate the price of lOrd 
by respondent within the meaning of the act. Re- 

927 spondent filed exceptions to the report and copi- 
plainant also excepted to the referee’s conclusion 

that there was no violation of the act by means of an 
attempt to manipulate lard prices. Complainant also ex- 
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cepts to the referee’s recommendation that respondent’s 
trading privileges be suspended for 30 days and con¬ 
tends that a longer suspension period should be ordered. 
Oral argument upon the exceptions to the referee’s report 
was held before me in Washington, D. C., on August 
17,1950. 

As indicated above, respondent offered no oral testi¬ 
mony at the hearing. His defense on the merits is, for 
the most part, that the complainant’s case is not sup¬ 
ported by the weight of the evidence. This defense of 
respondent and also other legal objections raised by him 
will be discussed under the heading “Conclusions.” 

Findings of Fact 

1. Ralph W. Moore, the respondent, is an individual 
whose business address is 1707 N Street, N. W., Wash¬ 
ington, D. C. 

2. At all times material herein, the Board of Trade 
of the City of Chicago (hereinafter called the Chicago 
Board of Trade) and the New York Cotton Exchange 
were contract markets designated under the Commodity 
Exchange Act. 

3. At all times material herein, Merrill Lynch, Pierce, 
Fenner & Beane (hereinafter called Merrill Lynch), 
Daniel F. Rice & Company, Gerstenberg & Company, 
Harriss & Yose, Bache and Company, and Laidlaw & 
Company were registered futures commission merchants 

under the act. 

928 4. During 1946 and through October 1947, in 

accounts with Daniel F. Rice & Company, Gersten¬ 
berg & Company, Merrill Lynch, and Harriss & Vose, 
respondent made purchases and sales for future delivery 
on contract markets involving 28,000 bales of cotton, 
1,095,000 bushels of wheat, 2,140,000 bushels of corn, 
3,905,000 bushels of oats, 70,000 bushels of rye, 18 car- 
lots of eggs, and 3,880,000 pounds of lard. 
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5. On October 1, 1947, respondent was long 740,000 
pounds of lard for future delivery on the Chicago Board 
of Trade, of which 100,000 pounds were for delivery in 
October 1947, 200,000 pounds in November 1947, 240,000 
pounds in December 1947, 40,000 pounds in January 1948, 
and 160,000 pounds in March 1948. On that date re¬ 
spondent also had an interest in other commodity futures 
accounts carried by Laidlaw & Company and Merrill 
Lynch in the names of Ruth B. Aspinwall, Nina W. Lain^, 
Elizabeth Anderson, James E. McDonald, Carolyn Mcli- 
tosh, Carl Wilkens, Arline Hilvard, and Edward L. Tray¬ 
lor. On that date the net long position in lard futures in 
the account carried in the respondent’s own name was 
740,000 pounds and the aggregate net long position in lard 
futures in all the aforesaid accounts was 1,800,000 pounds 
(Government Exhibit 11). 

6. About October 1, 1947, respondent composed and 
had typed in his office by his secretary, Miss Nina 

929 Laing, at his direction, the following document, 
hereinafter called Memo to the Press: 

October 1,1947 

MEMO TO THE PRESS: 

According to the President’s September 26th state¬ 
ment of the estimated export availabilities of edibje 
fats and oils and peanuts approximately $153,900,000 
may be expended for the commodities. Of this 
amount lard will unquestionably account for the 
greater part of the funds to be spent. 

Currently only $5,263,246 has been used in the 
purchase of 29,261,900 pounds of lard. The amount 
spent in the same period for other edible fats and 
oils is considerably less than one-half million dollars. 

This leaves approximately $147,000,000 to be ex¬ 
pended for the purchase of edible fats and oils to 
meet the caloric requirements of persons abroad as 
set forth in the President’s statement. 

Faced with this demand for lard the Department 
of Agriculture recently passed up the opportunity of 
acquiring a large offering of lard by purveyors at 
prices well below present levels. 
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With the promises to add to the exports of fats 
and oils to offset what now appears to be a cur¬ 
tailed grain export program, maximum purchases of 
fats and oils, with stress on lard are expected to be 
made from now until April. 

Reference: Glenn Craig—State Department 

Colonel Stanley Andrew’s—U. S. D. A. 
Mr. E. J. Cronkhite—U. S. D. A. 

Mr. George L. Prichard—U. S. D. A. 

7. On October 1, 1947, respondent sent, by Miss Laing, 
tw’o or three copies of the Memo to the Press to Harmer 
Reeside, the employee of Merrill Lynch who received 
orders from respondent for transactions in respondent’s 
commodity futures accounts v T ith Merrill Lynch, at the 
Washington, D. C., office of Merrill Lynch. 

930 8. In the usual course of business, upon re¬ 

ceiving the Memo to the Press, Reeside took it to 
Herbert J. Holland, then Washington representative of 
the commodity division of Merrill Lynch, v T ho had it tele- 
typed to the manager of the lard department of Merrill 
Lynch in Chicago, Plinois. When Holland inquired and 
was told by George L. Prichard that Prichard knew T noth¬ 
ing of the Memo, Holland wired Chicago that the authen¬ 
ticity of the Memo w T as suspected. 

9. Commodity new’s received is generally given wide 
distribution throughout the United States by Merrill 
Lynch in its regular course of businses, but the Memo 
to the Press was not so distributed, the communications 
between Washington and Chicago being only inter-office 
communications. Respondent had received commodity 
news from Merrill Lynch in his dealings with it, and 
knew its practice of distributing such information. 

10. On October 1, 1947, respondent left from 50 to 
100 copies of the Memo to the Press on a table at the 
National Press Club, Washington, D. C., on which table 
material w r as customarily left for any reporters who 
might be interested. The National Press Club is fre¬ 
quented by many news reporters in Washington, both 
members and non-members of the Club. 
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11. On October 1, 1947, approximately 16 copies of 
the Memo to the Press were placed, by whom the evi¬ 
dence does not show, in boxes assigned to news reporters 
in the press room of the United States DepartmeAt of 
Agriculture, Washington, D. C., while reporters |were 
attending a press conference in another room of the 

building. This press room is maintained by the! De- 
931 partment for the use of reporters assigned by Vari¬ 
ous news services to “cover” the Department, and 
is the place where official press releases of the Depart¬ 
ment are made available to the reporters. Only official 
releases of the Department and releases of other na¬ 
tional or international agencies or organizations having 
some relation to agriculture are in the usual cours^ of 
business distributed through this press room, and all 
releases, official or otherwise, first clear through the 
Office of Information of the Department, The MemA to 
the Press did not clear through the Department. 

12. On October 1, 1947, one of the copies mentioned 
in Finding 11 was taken by Raymond Maxfield Bahnes 
from the Agriculture press room box assigned to Barfies, 
then reporter for the Chicago Journal of Commerce), a 
newspaper published in Chicago, Illinois, with circulation 
in various states, containing principally business and 
market news, including news of the commodity and com¬ 
modity futures markets. In accordance with the routine 
of such newspaper, its Washington office wired a descrip¬ 
tion of the Memo to the Press to its Chicago office, And 
upon receiving a request from the Chicago office for mq»re 
information on the item concerning a considerable amount 
of lard, the Washington office, through Barnes, tele¬ 
phoned Prichard’s office but did not reach him th|at 
day. When on the following day Prichard advised that 
the Memo was not official, the newspaper decided not to 
circulate it. In the usual course of business, any neys 
received by the newspaper’s Washington office is wir^d 
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to Chicago, and the Chicago office decides whether to 
publish it. 

932 13. On October 1, 1947, Ovid A. Martin, the 
reporter for the Associated Press assigned to 

cover the Department of Agriculture, received one of the 
copies mentioned in Finding 11 in his box in the press 
room. He thought it might mean a good news story 
and telephoned Prichard and Colonel Stanley Andrews, 
who told him it was unauthorized and that the indication 
that the Department -would increase its lard purchases 
was untrue. In the usual course of business, when Mar¬ 
tin receives a release containing information he thinks 
might lead to a news story, he checks for any un¬ 
answered questions and sends the story in to the Asso¬ 
ciated Press, where it is decided whether the story is 
to be used. If the decision is to use it, the story is 
distributed to some 2,000 newspapers in all of the 48 
States. Martin did not prepare, and the Associated 
Press did not distribute, a story based upon the Memo 
to the Press. Martin was not a member of the National 
Press Club but had received, from the table there, re¬ 
leases upon which he had based stories distributed by 
the Associated Press. 

14. The Memo to the Press did not contain the head¬ 
ing usually appearing on Department press releases, and 
was on paper of a different size from that used for 
Department releases. Department releases do not usually 
contain the names of persons as references. The Memo 
did not appear to be a Department release to the De¬ 
partment employees and the news reporters who testified 
to having seen it. 

15. None of the persons named as references in the 
Memo to the Press had authorized use of his name, 

933 none of them furnished any information on lard 
purchases to respondent, and none of them had any 

knowledge of the Memo until after it had been distributed. 
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16. The purchase of the large quantities of lard indi¬ 
cated in the Memo to the Press was not contemplated 
on or around October 1, 1947, and the indication of such 
purchase was knowingly inaccurate, untrue and mislead¬ 
ing. 

17. There is trading in lard for future delivery on the 
Chicago Board of Trade, but not on any other contract 
market. The price of lard futures on the Chicago Bolard 
of Trade is directly related to the market price of lard 
at Chicago and throughout the United States, ancl a 
change in the futures price is reflected in the market 
price. 

18. Publication of news that purchases of lard would 
be made as indicated in the Memo to the Press would 
have caused increases in the price of lard futures on the 
Chicago Board of Trade, and in the market price of lard 
in Chicago and throughout the United States. 

19. In October 1947, in discussing the Memo to the 
Press, respondent told employees of the Department that 
although the price of hogs had gone up, the price of lard 
had gone down, and he complained that procurement poli¬ 
cies of the Department had kept the lard price too low 

20. Respondent thought the price of lard was too tow 


and he issued the Memo to the Press in trying to rhise 
it toward what he considered a proper level. By virtue 
of his long position in lard futures in his own name and 
the long positions in lard futures in accounts in which 
he had an interest shown in Finding 5, respondent would 
have profited by an increase in price. 

934 21. Section 4i of the Commodity Exchange Act 

requires a person to report to the Secretaiy’s 
designee whenever such person’s daily trading, or long or 
short open contract position, in any future equals or ex¬ 
ceeds such amount as the Secretary may specify. Regu¬ 
lations have been promulgated setting forth the details 
of this requirement. Under these regulations, a tracer 
reaches reporting status whenever he owns or controls a 
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long or a short open contract position in any one future 
of the commodity in question on any one contract 
market equal to or in excess of the amount fixed 
by the Secretary of Agriculture for that commodity. 
The trader then becomes obligated to report, for that par¬ 
ticular day, all transactions and positions in all futures of 
such commodity on all contract markets, in all accounts 
which he owns or controls, and to file similar reports for 
any succeeding day when such accounts have transactions 
in that commodity, so long as he remains in reporting 
status. A final report is required on the day when the 
trader falls below reporting status. The amount fixed in 
the regulations for reporting purposes for lard is 250,000 
pounds (17 CFR 9.21), for wheat and oats, 200,000 
bushels (17 CFR 2.21), and for cotton 5,000 bales (17 
CFR 3.21). The regulations require every person who 
“holds or controls’* the applicable amounts to report 
(17 CFR 2.10, 3.10, 9.10) and one who directs trading 
for an account is deemed to control the account (17 CFR 
1.3(a)). 

22. On October 3, 1947, through Merrill Lynch, re¬ 
spondent bought 100,000 pounds of lard for future 
935 delivery in November 1947, which added to 150,000 
pounds previously bought by him in the November 
future, gave him a position of 250,000 pounds long in that 
future. He maintained such position until October 14, 
1947, on which day he reduced such position to 200,000 
pounds long by a sale of 50,000 pounds. In addition to 
the October 3 purchase and the October 14 sale mentioned, 
respondent made the following transactions in Chicago 
lard futures in October 1947: sold 40,000 pounds, March, 
on October 3; sold 40,000 pounds, December, and 40,000 
pounds, March, on October 4; sold 40,000 pounds, Decem¬ 
ber, and 40,000 pounds, March, on October 6; bought 
40,000 pounds, December, on October 8: bought 80,000 
pounds, March, on October 9; and sold 40,000 pounds, 
March, and 40,000 pounds, December, on October 14, mak- 
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ing 11 lard futures transactions on six different d^ys 
during the period October 3 through October 14, 19^47. 
Respondent filed no reports for this period with the 
Commodity Exchange Authority. 

23. Respondent told Harmer Reeside, by whom respond¬ 
ent’s orders were taken at Merrill Lynch, that respondent 
did not want to be in reporting status. Respondent Was 
told by Reeside that his position mentioned in Finding 22 
contained one too many contracts, and respondent in¬ 
structed Reeside to liquidate that contract. 

24. On October 10, 1947, the Chicago office of the 
Commodity Exchange Authority wrote respondent that he 
was in reporting status for lard, and asking him to [re¬ 
port. Respondent answered by letter on October 22, fol¬ 
lowed by another on October 24, 1947, stating that, as to 

lard, “I am sure that I have never owned 250,(1)00 
936 pounds or more in any one option.” He said he 

would be glad to furnish further information if 
called on. 

25. On August 21, 1947, through Gerstenberg & Com¬ 
pany, respondent bought 25,000 bushels of wheat on ihe 
Chicago Board of Trade for future delivery in December 
1947, which added to the 185,000 bushels previously 
bought by him in that future, gave him a position therein 
of 210,000 bushels long. He maintained such position 
until September 2, 1947, on which day he reduced it to 
185,000 bushels long bv a sale of 25,000 bushels. In addi- 
tion to the August 21 purchase and the September 2 sale 
mentioned, respondent made the following transactions in 
Chicago wheat futures: August 23, 1947, sold 15,000 
bushels, September delivery: August 26, 1947, bought 
10,000 bushels, May delivery; August 27, 1947, sold 95,C00 
bushels. May delivery, and bought 90,000 bushels, Sep¬ 
tember delivery; and September 29, 1947, sold 10,000 
bushels. May delivery, making seven wheat futures trans¬ 
actions on six different days during the period August 21 
through September 2, 1947. Respondent filed no reports 
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for this period with the Commodity Exchange Authority. 

26. On February" 9, 1948, through Gerstenberg & Com¬ 
pany, respondent sold 100,000 bushels of wheat for future 
delivery in September on the Chicago Board of Trade, 
which gave him a position of 210,000 bushels short in the 
September future, when added to the 110,000 bushels he 
had previously sold in that future through Daniel F. Bice 
& Company. Respondent held this position through Feb¬ 
ruary 11, 1948. In addition to the sale mentioned, re¬ 
spondent bought 100,000 bushels of the May wheat 

937 future on February 9, 1948, sold 10,000 of the May 
on the same day, bought 100,000 of the July on 
February 10, 1948, sold 100,000 of the May on the same 
day, and bought 10,000 May on February 11, 1948. Re¬ 
spondent hied no reports for this period with the Com¬ 
modity Exchange Authority. 

27. On August 22, 1947, respondent bought 15,000 
bushels of oats for future delivery in December on the 
Chicago Board of Trade, which purchase gave him a long 
position of 200,000 bushels in that future. On the follow¬ 
ing day respondent bought 10,000 bushels and sold 20,000 
bushels in that future, leaving his position therein 190,000 
bushels long. In addition to the three transactions men¬ 
tioned, on these two days respondent bought 90,000 
bushels of oats for delivery in May and sold 20,000 for 
delivery in September. He hied no reports for this 
period with the Commodity Exchange Authority. 

28. From July 31, 1947, to August 22 ? 1947, the re¬ 
spondent was the owner of commodity futures accounts 
carried in his own name on the books of Daniel F. Rice & 
Company, Gerstenberg & Company, and Merrill Lynch, 
and also had an interest in and controlled and directed 
trading in the commodity futures account of Elizabeth 
Anderson carried on the books of Merrill Lynch. On 
July 31, 1947, as the result of a purchase of September 
oats futures contracts executed on the Chicago Board 
of Trade by Gerstenberg & Company for the respond- 
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ent’s account, the aggregate net long position in Sep¬ 
tember oats futures contracts on the Chicago Board of 
Trade in the accounts of respondent and Elizabeth 

938 Anderson reached 200,000 bushels and remainejl at 
200,000 bushels continuously until August 4, 1947. 

On August 1, August 2, and August 4, 1947, on which 
dates the respondent was in reporting status by reason 
of his position in September oats, purchases and s^les 
of September and December oats futures contracts Were 
executed on the Chicago Board of Trade by Daniel F. 
Rice & Company and Merrill Lynch for the accounts of 
the respondent and Elizabeth Anderson, and on August 
4, 1947, the aggregate net long position in September oats 
futures contracts on the Chicago Board of Trade in such 
accounts was reduced to 170,000 bushels. On August 20, 
1947, as the result of a purchase of December oats futures 
contracts executed on the Chicago Board of Trade by 
Daniel F. Rice & Company for respondent’s account, the 
aggregate net long position in December oats futures 
contracts on the Chicago Board of Trade in the accounts 
of the respondent and Elizabeth Anderson reached 205,000 
bushels. The respondent filed no reports for this period 
with the Commodity Exchange Authority. 

29. (a) From July 11, 1947, through October 18, 1^47, 

the respondent was the owner of a commodity futures 
account carried in his own name on the books of Merrill 
Lynch and also had an interest in and controlled a^id 
directed trading in the commodity futures accounts of 
Lois Moore, Elizabeth Anderson, William J. Goodwin, 
James E. McDonald, Ruth B. Aspinwall, and Glelnn 
Blackshear, carried on the books of Laidlaw & Company 
and Merrill Lynch. 

939 (b) During the period from July 11 through 
October 18, 1947, the respondent, because of pur¬ 
chases and sales of lard futures executed upon the Chi¬ 
cago Board of Trade by Merrill Lynch for the accounts 
of respondent and Elizabeth Anderson, was in a reporting 
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status with respect to the combined accounts of all the 
persons named in Finding 29(a) upon approximately 90 
days covering approximately 122 reportable items. He 
filed no reports for this period with the Commodity 
Exchange Authority. 

30. On December 18, 1947, the respondent had a com¬ 
modity futures account in his own name and had an 
interest in and controlled and directed trading in the 
commoditv futures account of Lois Moore, his wife. 
These accounts were carried by Harriss & Vose. On 
this date, as the result of sales of December cotton 
futures contracts executed on the New York Cotton 
Exchange by Harriss & Vose for the respondent’s account 
and for the account in the name of his wife, the aggre¬ 
gate net short position in December cotton futures con¬ 
tracts on the New York Cotton Exchange in the accounts 
of respondent and his wife reached 7,400 bales, by reason 
of which the respondent became subject to the require¬ 
ment that he report to the Commodity Exchange Author¬ 
ity with respect to the open contracts in all cotton futures 
in his own account and in the account of his wife to the 
extent of his interest in or control of such accounts. He 
filed no reports with the Commodity Exchange Authority. 

31. Respondent financed in whole or in part the ac¬ 
counts in names other than his own that are mentioned 
in Findings 5, 28, 29, and 30. He obtained no collateral 

or other security and many of the accounts were 
940 in the names of persons who could not give security 

and who were inexperienced in commodity trading. 
Most of the accounts were opened by respondent with 
deposits of cash, transfer of credit or checks issued by 
Lois Moore, respondent’s wife. Trading orders were 
given by the respondent and accepted by the brokers 
although the brokers had on file no powers of attorney 
to respondent from the persons in whose names the 
accounts were carried. The accounts carried respondent’s 
address. Checks constituting payments out of the ac- 
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counts were delivered to the respondent and were en¬ 
dorsed by him as well as by the payee. The reasons 
respondent gave for his acts to investigators for the 
complainant were that these people were either friends 
of his or friends of his friends, and he wanted to help 
them make some money. In practically every instance 
the accounts showed a profit. He also told the investi¬ 
gators that he gave the profits to the persons in whose 
names the accounts were carried and that he merely got 
his money back. There were transfers of funds from 
various accounts to others, and many from respondents 
accounts to these accounts including deposits in these 
accounts of checks issued in the name of Lois Moore, 
respondent’s wife. 

Conclusions 

I 

The facts concerning the preparation, issuance and cir¬ 
culation of the Memo to the Press, covered by Findings 
6 through 15, are either admitted or established by 
941 records and testimony neither impeached nor Con¬ 
tradicted. Indeed the respondent admitted to the 
complainant’s investigators that he composed and issued 
the Memo. 

Respondent defends, however, by arguing that no vio¬ 
lation of the act occurred. Complainant charges :hat 
respondent violated section 6(b) and two separate parts 
of section 9 * of the act by his activities in connection 
with the Memo, (1) the provisions dealing with the de¬ 
livery for transmission in interstate commerce of false 

4 Section 6(b) of the act under which this proceeding is brought 
provides in part: “If the Secretary of Agriculture has reason to 
believe that any person (other than a contract market) is violating 
or has violated any of the provisions of this Act, or any of the 
rules and regulations made pursuant to its requirements, or has 
manipulated or is attempting to manipulate the market price of 
any commodity, in interstate commerce, or for future delivery on 
or subject to the rules of any board of trade, * * 
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or misleading or knowingly inaccurate reports on condi¬ 
tions that affect or tend to affect the price of a commodity 
in interstate commerce, and (2) the provisions prohibiting 
manipulation or attempts to manipulate the price of any 
commodity in interstate commerce or for future delivery 
on or subject to the rules of any board of trade. 

Respondent insists that the information contained in 
the Memo to the Press was true and that the evidence 
shows that the Memo misled no one. Considering first 
the question of a violation of the provisions covering 
false, misleading or knowingly inaccurate reports on con¬ 
ditions that affect or tend to affect the price of a com¬ 
modity in interstate commerce, the evidence is more than 
preponderant to the effect that the Memo was false, 
misleading and knowingly inaccurate. The Department 
of Agriculture was faced with no demand for lard, 
942 there was no intention, commitment or program to 
expend $153,900,000 on fats, oils and peanuts with 
the greater part of $153,900,000 to be spent on lard pro¬ 
curement and there was to be no stress on lard in pro¬ 
curing edible fats and oils. In fact, the emphasis was 
upon peanuts in the purchasing operations of the Depart¬ 
ment. Neither the President’s statement nor the report 
of the Cabinet Committee even so much as mentions the 
word “lard.” There was no stress or emphasis upon lard 
procurement publicly announced or generally known and 
the respondent did not get any such information pri¬ 
vately from the appropriate Government officials. On 
the contrary, the Memo and respondent’s admissions to 
the investigators show that respondent was aggrieved 
because there wasn't any such stress or emphasis. He 
thought the Department’s procurement policy on lard had 
kept lard prices from advancing as respondent wished. 

The use of the names of the four Government officials 
as “References” was also false and misleading. None 
of these officials sponsored or endorsed the Memo, none 
supplied the information, and the information was false. 
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The obvious purpose of placing their names uppn the 
Memo was to give an appearance of reliability apd au¬ 
thenticity. It is no valid escape for respondent to point 
out that the purpose of the Memo failed because pf the 
discovery of its falsity before widespread publication. 
Success market-wise for a false, misleading or knowringly 
inaccurate report is not an indispensable element of the 
violation. 

The evidence also clearly establishes that respondent 
knowingly delivered the Memo to the Presis or 
943 caused it to be delivered for transmission in inter¬ 
state commerce. The information was wired |rom 
Washington, D. C., to Chicago, Illinois, by Merrill Lynch, 
the delivery to the Press Club was for news service repre¬ 
sentatives and newspaper reporters to foward the infor¬ 
mation to their newspapers throughout the country, and 
the deliveries at both Merrill Lynch and the Natipnal 
Press Club were in interstate commerce because the deliv¬ 
eries were made within the District of Columbia which, 
in itself, is interstate commerce as defined by section ^(a) 
of the act. There is ample evidence in the record, ^oo, 
that the information in the Memo tended to affect the 
price of lard in interstate commerce. Therefore, respond¬ 
ent's efforts to escape establishment of a violation of 
these provisions of section 9 must fail. 

The referee concluded, however, that there was no 
attempt to manipulate the price of lard in violation of 
section 6 (b) and other provisions of section 9, basing 
his opinion upon the decision in General Foods Corpora - 
tion et al. v. Brannan, 170 F. (2d) 220, 231 (C. C. A. Ith 
1948), where the court held that taking two million 
bushels of so-called “distress” rye out of the open mar¬ 
ket to keep rye prices from declining was not an attempt 
to manipulate the price of rve within the meaning of the 
act. 

In this case, the evidence is beyond dispute that the 
respondent issued the Memo for the purpose of raising 
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lard prices. The respondent did not testify and no other 
credible motivation is advanced on behalf of the respond¬ 
ent even in argnment. Why the respondent wanted 

944 lard prices to go np is clearly demonstrated by the 
large long position in the trading account in his own name 
and the long positions in the accounts in which he had 
an interest. The respondent not only knowingly and 
willfully endeavored to bring about an artificial price but 
he knowingly and willfully used false and misleading 
information to do so. We believe that this is a clear-cut 
instance of an attempt to manipulate in violation of sec¬ 
tion 6(b) and section 9 of the act and is not governed 
by the decision of the Circuit Court of Appeals in the 
General, Foods case. 

II 

The respondent failed to report positions and trans¬ 
actions in accounts under his own name. Such failure 
was a violation of section 4i of the act and sections 2.10, 
2.11, 2.21, 9.10, 9.11 and 9.21 of the rules and regulations. 
Findings 23 and 24 show that the respondent knew of 
the reporting requirements and that he did not wish to 
report. He argues that the violations amount only to 
isolated and unintentional failures to report but his 
failures to report are so numerous that we cannot con¬ 
clude that these are isolated instances which should be 
disregarded. Respondent also invokes Section 9(b) of 
the Administrative Procedure Act, 5 5 U. S. C. 

945 § 1001 et seq. The respondent was given an oppor¬ 
tunity to report his lard position and transactions 

5 “Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, no withdrawal, suspension, 
revocation, or annulment of any license shall be lawful unless, prior 
to the institution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called to the atten¬ 
tion of the licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or achieve compli¬ 
ance with all lawful requirements.” 
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(Finding 24) but failed to do so. In any event, he was 
familiar with reporting requirements and his failures 
must be regarded as intentional, knowing or voluntary, 
as distinguished from accidental, and are therefore “Vill- 
ful.” Prior notice and opportunity for demonstrating or 
achieving compliance are not required by Section ^(b) 
of the Administrative Procedure Act in cases of “ Will¬ 
fulness. ” 

We reach the conclusion also that the respondent vio¬ 
lated the act and the regulations by failing to report 
the transactions and positions, described in Findings 28, 
29 and 30, resulting from combining accounts in his ^vn 
name with accounts in the names of other persons but 
controlled by the respondent. 

The respondent claims that the evidence is not sufficient 
to conclude that the respondent “controlled” these latter 
accounts. Of course neither the respondent nor any of 
the persons named appeared as witnesses at the hearing 
to throw any light upon the situation so that we have 
only the evidence introduced by the complainant to con¬ 
sider. This evidence, as described in Finding 31, is that 
the respondent had aggregate deposits of about $30,000 
in the Elizabeth Anderson account without collateral or 
security and that he opened the Goodwin, McDonald, 
Aspinwall and Blackshear accounts by transfers of credit, 
deposits of cash or by checks issued in the name of Lois 
Moore, his wife. There are manv instances in the record 
involving other accounts where checks issued by or to 
Lois Moore were used by the respondent in his 
946 trading operations. In the accounts named, ihe 
respondent gave the trading orders to the brokers 
although on some occasions the respondent’s associate, 
Nina Laing, gave orders in the Anderson account. Al¬ 
though the persons in whose names the accounts w4re 
carried gave no powers of attorney to the brokers, the 
brokers accepted the respondent’s orders without ques¬ 
tion. 
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These factors and other facts outlined in Finding 31 
make up a pattern of control by respondent over the 
named accounts. The technical fact that legally the 
named persons could withdraw funds from the accounts 
does not negative control. They did not do so except 
for one relatively small item in the Anderson account. 
Accordingly, we conclude that the respondent was in 
violation of section 4i of the act and sections 2.10, 2.11, 
2.21, 3.10, 3.11, 3.21, 9.10, 9.11, and 9.21 of the rules 
and regulations. For the reasons given above with 
respect to accounts in the respondents own name, Sec¬ 
tion 9(b) of the Administrative Procedure Act is of no 
avail to respondent in connection with the failures to 
report involving the controlled accounts. 

in 

We agree with the referee in his recommendation that 
there is insufficient evidence to conclude that the respond¬ 
ent carried accounts in the names of other persons in 
order to evade the reporting requirements. We have also 
refrained from making any findings as to the respondent’s 
part ownership of the Farm Products Company. 
947 Farm Products Company comes into the case by 
virtue of a 1947 Harriss & Vose account designated 
“Dyke Cullum, account Farm Products Company.” The 
complaint alleged and the referee found that the respond¬ 
ent was part owner of this company and that, therefore, 
the respondent should have reported the trading of the 
company when, as found in Finding 30, the combined ac¬ 
counts of the respondent and his wife reached reporting 
status with respect to cotton. The evidence at the hearing 
discloses that in 1946 Merrill Lynch and Bache & Company 
had accounts in the name of Farm Products Company 
which were opened by Dyke Cullum and by the respond¬ 
ent as partners. However, no such partnership or joint 
account agreement was executed in connection with the 
Harriss & Vose account. After the referee’s report was 
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issued, a letter was received from Dyke Cullum stating 
that the respondent withdrew from Farm Products Com¬ 
pany before it made any trades on any commodity 
exchange. 

Since the respondent was in reporting status \>jrith 
respect to his own account and his wife’s at any rjate, 
the matter of the respondent’s duty to report the trading 
in the 1947 Harriss & Yose account of “Dyke Culliim, 
account Farm Products Company” is dropped in vjew 
of the question raised as to the respondent’s interest in 
the account. 

TV 

To the extent that this decision and order are incbn- 
sistent with findings and conclusions suggested by Ifche 
respondent, or motions, objections and exceptions hot 
specifically discussed herein, of course such findings, con¬ 
clusions, motions, suggestions, objections, exceptions, ejtc., 
are denied. I 

947 The question remains as to what sanction 
should be ordered. The failures to report are mpch 
the lesser of the violations found. The issuance and cir¬ 
culation of the Memo to the Press constitutes a type of 
violation that is most serious and flagrant, namely, ^.n 
effort to manipulate prices on a commodity market aifd, 
therefore, throughout the country by means of false mar¬ 
ket information. This is a case example of one of tne 
principal evils against which the act was directed. It 
is our opinion that the respondent’s trading privileges 
should be suspended for a period of 90 days. | 

Order | 

Commencing on January 1, 1951, all contract markets 
shall refuse to Ralph W. Moore the privileges of tradinjg 
thereon, either directly or indirectly, for a period of SfO 
davs. 
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Copies hereof shall be served upon the parties by- 
registered mail or in person and upon each contract 
market. 

Done at Washington, D. C., this 15th day of November 
1950. 

/s/ Thomas J. Flavin 
Judicial Officer 

• • • • 

Stay Order 

On November 27, 1950, the respondent in this proceed¬ 
ing filed an appeal in the United States Court of Appeals 
for the District of Columbia Circuit from the decision and 
order entered on November 15, 1950, suspending the re¬ 
spondent’s trading privileges for 90 days commencing 
January 1, 1951. In view of the filing of the appeal, the 
order of November 15, 1950, is stayed pending the out¬ 
come of the appeal. 

A copy hereof shall be served upon the parties and the 
contract markets by registered mail or in person. 

Done at Washington, D. C., this 28 day of November 
1950. 

/s/ Thomas J. Flavin 
Judicial Officer 

• • • • 

5 Colonel Stanley Andrews 

was called as a witness and, having been duly 
sworn, was examined and testified as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q Will you state your full name, Colonel? A Stan¬ 
ley Andrews. 

Q And what is your present occupation, Colonel An¬ 
drews? A I am head of the Food, Agriculture, and 
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Forestry Division of the Military Government of Western 
Germany. 

Q Were you connected with the Department of Agri¬ 
culture in September and October of 1947, Colonel 1 ? A 

I was. 

Q In what capacity? A I was the Assistant to the 
Secretary of Agriculture in charge of International Ifood 
Supply Programs. 

Q Were you so occupied on or about October 1, 1947? 
A I was. 

Q On or about that date, Avas it brought to your atten¬ 
tion that a so-called memorandum to the press had been 
issued, -which contained your name ? A Right. 

Q How was that fact brought to your attention, 

6 Colonel Andrews? A An Associated Press man— 

I think it was Mr. Martin—called me, and asked 
me what about the statement that had appeared in a news 
release in the pressroom. 

• • • • 

7 Q Do you know' Ralph Moore, Colonel An¬ 
drews? A No, sir. 

Q Have you ever had any conversation with Mr. 
Moore, to your knowledge? A Not to my knowledge. 

• * • * 

II Cross-Examination 
BY MR. MELNICOFF: 

Q Colonel Andrews, when were you Assistant to the 
Secretary of Agriculture? A From about the 1st of 
January, 1947 to October 6,1947. 

• • • • 

16 Q And what w'ere your duties, as Assistant, par¬ 
ticularly? A Generally to review allocations of 

17 scarce food commodities for shipment throughout 
the world to countries throughout the world. 
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Q Did you deal with the Office of Foreign Agriculture 
of the United Nations? A No, sir. 

Q You dealt with a great number of people in de¬ 
termining these allocations, did you not? A Yes. 

Q You discussed that with the various administrative 
bureaus throughout the Department of Agriculture? A 
Yes, sir. 

Q And in the Department of Commerce? A Rarely 
in the Department of Commerce at that time, because 
they had nothing to do with it. 

Q What was during what period, that they had noth¬ 
ing to do with it? A The Department of Commerce 
didn’t begin to take charge of the allocation or have 
much to do with it until about the time I left here. 

Q And -when was that, sir? A October 6,1947. 

Q During that time, you did, of course, discuss the 
problem of allocations with persons within the Depart¬ 
ment of Agriculture? A Certainly. 

18 Q Persons without the Department of Agricul¬ 
ture too? A In the sense that representatives of 
foreign nations came to me for allocations. I discussed 
it with them. I did not discuss allocations outside of 
the Department. 

Q Well, now, in these discussions with these other 
people, you talked about what they wanted? A Sure. 
They were always asking for things. 

Q Yes, T am sure of that. And, of course, you always 
had to tell them that you couldn’t give them as much as 
they wanted? A We usually had to deny most of what 
they wanted. 

Q This matter of allocations was a matter of interest, 
was it not? A Yes, sir. 

Q To a lot of people? A Yes, sir. 

Q Did you discuss it with members of Congress, Sena¬ 
tors. people on the Hill? A We had lots of calls from 
them, but as a matter of general policy we of course did 
not indicate what the allocations would be. We could 
not. 
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Q Certainly. Bnt you did discuss it with Congress¬ 
man, and others on the Hill, as to the nature of the allo¬ 
cations? A Nothing at all, except in a case where they 
called to inquire about it. We did not go to the Con¬ 
gressmen. 

19 Q I understand that. Certainly. When they 
did call, however, you did discuss it with them? A 

You have to be courteous to a Congressman. 

Q And you have to be informative to Congressmen 
at times? A Of course, we were under obligations not 
to be, as to allocations. We couldn’t do that. 

Q But in the general run of things, you couldn’t be 
curt and discourteous to a Congressman, could yoii? A 
That .just isn’t done around here. 

Q Yes, I know. I can agree with you on that 
So the matter of allocations was not entirely a matter 
of ivory tower secrecy. It was discussed and falked 
about? A Yes. 

Q Items appeared in the press? A 
Q Items appeared in the press as 
what the allocations vrere going to be? 
can’t keep the press from guessing. 

Q Did you ever give a statement to the press? A 
Not on allocations. 

Q Did you ever submit to an interview? Or did you 
ever give an interview, rather? A Oh, they called me 
all the time. 

20 Q That is right. A And the Secretary 
Agriculture did the talking around here. I m 

did the work. 

Q But you did talk to some people in the newspapers 
about these things, did you not? A They would ca 
Surely. 

Q And you answered questions, some questions 
I don’t necessarily say I answered questions. 

Q You talked about it? A We certainly did not 
out figures, if that is what you are getting at. 


What is that? 
to hazards as to 
A Surely. You 


of 
lerely 


1 up. 


? A 


give 
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* • • • 

21 Redirect Examination 

BY MR. HOLSTEIN: 

• • • • 

Q Colonel, you have stated that it was both the obli¬ 
gation and the policy of the Department not to reveal 
allocations in advance of public announcement by some¬ 
one authorized to make such announcement? A That is 
right. 

Q Is that correct? A That is right. 

Q In your opinion, Colonel, what would have 

22 been the effect of such advance revelation? 

MR. MELNICOFF: Objection. The witness 
hasn’t been qualified as an expert. 

He is asking for pure opinion testimony. 

HEARING EXAMINER BAIN: I think the witness 
has testified enough as to his duties to express an opinion 
on that. The objection is overruled. 

THE WITNESS: Well, the big thing is that you 
would have chaos in the general administration of your 
affairs, the market, and everything else; that is, if you 
revealed it piecemeal, or leaked it in one way or the 
other, people that got the advance would have an unfair 
advantage on the thing.—If this has any market effect, 
that is. And nobodv knows as to that. 

BY MR. HOLSTEIN: 

Q What would be the market effect, Colonel Andrews, 
in your estimation? A That also is problematical. Some¬ 
times people get the idea that there is going to be a very 
large allocation, and if it happened to be smaller than a 
lot of people anticipated, it would have an adverse effect 
on the market. Tf it happened to be larger, a little 
larger than a lot of people were guessing, why, it would 
have a bullish effect on the market. And that is just 
something you can’t keep from happening. You can’t 
keep people from guessing. 
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23 Q Assuming, Colonel, that it was announced gen¬ 
erally in the press at this time that the Ujnited 

States was about to expend $147 million for lard, what 
in your opinion would have been the effect of tha - : an¬ 
nouncement upon the price of lard? 

MR. MELNTCOFF: I object, Tour Honor, to that 
question. First of all, it is hypothetical. He is asking 
him to assume. Secondly, it isn’t the fact. The statement 
from which he is reading does not contain the informa¬ 
tion that counsel has just read. 

But the basic objection—I don’t waive the other one— 
is that he is asking for an assumption on a hypothetical 
question. T again say that he hasn’t qualified this man as 
a marketing expert. 

HEARING EXAMINER BAIN: The objection is Over¬ 
ruled. 

THE WITNESS: T don’t want to pose as a marketing 
expert on that. I don’t know what would happen. But I 
know $150 million is a hell of a lot of money for lard. 
Tf you went to buy it, the market would be pretty apt 
to go up. 

MR. HOLSTEIN: That is all. 

• * • • 

Recross Examination 

BY MR. MELNICOFF: | 

Q In your guesses as to what the market would <^o in 
the event a certain purchasing program were followed, do 
you take into account the available supply of that 

24 particular commodity? A Certainly. 

Q Do you take into account the carryover, if 
there was any carry-over? A Certainly. You have got 
to. 

Q Do you know what the lard carry-over was? A At 
that time? No, sir. 

0 Do von know how* much lard was available at ‘that 
time? A No, sir, not actually. 
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Q Do you know how much lard was wanted by people 
throughout the world? A Yes, sir. 

Q And yet, without knowing one of the relevant or 
several of the relevant factors, are you able to make a 
statement as to what the market would do in the event 
$147 million were spent? A I think there again it is a 
problematical thing. Everybody knew at the time and 
knows now the world shortage of fats. And about the 
only major supply of fats in the world was the United 
States at that time, as it is now. And any indication that 
you w T ere going to take a relatively large amount of that 
fat out of the United States was bound to have an effect 
on the market in the United States. It is just a case of 
a big pool here, and everybody wanting to get into it. 

Q Surely. Well, now’, let’s think about that. You 
said everybody knew, of course, that there was a 
25 w’orld shortage. A Yes, sir. 

Q Everybody knew’ that the United States had 
the only available sizable supply. A Sizable supply; 
that is right. 

Q Nobody expected the mai’ket to go down, did they? 
A I don’t know’. 

Q Well, now’, on the basis of vour knowledge of the 
market, short supply, high demand, w’as there any reason 
for it to go down? A Well, there w’ere people that were 
betting on it going dowm, because of certain build-ups of 
local supplies in certain areas. 

Q How’ w’ere you betting? A I w-asn’t betting, sir, I 
don’t bet. 

Q What w’as your opinion? Did you think it would go 
down? A You can’t work on your owm opinion on a 
deal like that. 

Q But you are willing to state now that your opinion 
was that it would go up. A You say my opinion was 
that it wrould go up? 

Q Yes. A No, sir. 

Q Oh, then the expenditure of $147 million for lard 
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would not necessarily mean that the market would 

26 £0 up. Is that right? A That was not a matter 
for me to deal with. I was dealing with what we 

could spare out of this country, without any relation to 
the market or anything else. At the time of this, lard 
and food were the equal of ammunition, and we wfere 
thinking more of what we could actually supply oulj of 
this country, without any regard to cost. I couldn’t ijielp 
it if some people lost money or made money. 

Q Surely. I am referring now to your testimony Here 
as a market expert. That is what is troubling me. A 
Oh. as a market expert? T never pose as being a market 
expert. 

MR. MELNICOFF: If Your Honor please, I move, in 
view of the witness’ last statement, that his testimony 
based on the hypothetical assumptions addressed to him 
hv Government counsel should be stricken. He has dan- 
didlv admitted that he is not an expert. He is ablq in 
other fields, certainly, but not as a marketing expert, ind 
this is a marketing problem. We are dealing here vtith 
attempted manipulation—let’s mention it out in the open 
—and this man is not a marketing expert. We object to 
that part of his testimony in which he hazards opinions 
as to the probable results of certain marketing prograpis. 
T don’t believe that that belongs in this record. On other 
matters he is competent to testify, ves, but not this. 

27 HEARING EXAMINER RAIN: In one sehse 
he has not qualified as and has not claimed to be a 

marketing expert. In another sense, he certainly is an 
expert, as I recall his testimony of what his duties were 
in the Department of Agriculture. I think this would be 
the last place in the world that we might say that an 
Assistant to the Secretary of Agriculture is not an ex¬ 
pert along some particular lines on which he is working. 

# • • • 

HEARING EXAMINER BAIN: That is the basis of 
my ruling, and I think that is a good reason for it. ]Vfv 
ruling is that the objection is overruled. 
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• • • • 

36 MR. MELNICOFF: At this time, Your Honor, I 
am not going to repeat the argument I made some 
time ago on whether or not that is a proper complaint. 
We have had that. We have had our ruling, and our rec¬ 
ord is preserved in that regard. However, at this time I 
believe this is relevant: I now ask that the government 
be asked to elect which of the grounds upon which it will 
stand in proving the allegations of this complaint. 

I state that now, rather than waiting until the evidence 
starts to come in for the reason that I am anxious to 
know just what their position is so that we may properly 
prepare the answer. T am not anxious to postpone this 
matter. I think it is a little clearer here rather than wait 
and raise it as an objection to the introduction of evidence 
by a particular witness. 

I now ask that they elect the ground upon which they 
seek to stand and upon which they will introduce their 
evidence. 

40 Whereupon 

Douglas B. Bagn-ell 

was called as a witness for the CEA and, having been 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q What is your full name? A Douglas B. Bagnell. 

Q Will you state your occupation, Mr. Bagnell? A 
I am employed by the Department of Agriculture as 
Chief of the Compliance and Trade Practice Division of 
the Commodity Exchange Authority. 

Q What are vour duties as such, Mr. Bagnell? A I 
am in general charge of the investigational and enforce¬ 
ment work relating to the Commodity Exchange Act. 

Q Were you so engaged on October 1, 1947? A Yes. 
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Q What was your official connection with the investi¬ 
gation of the facts preceding the issuance of the complaint 
in this case? A I was in charge of that investiganon. 

• • • • 

Cross Examination 

• • • • 

BY MR. MELNICOFF: 

46 Q I see. You found that there was a group of 
accounts all of which had the same address? A 

That is right. 

Q Do you recall now whether they were all long or] all 
short or what the trade pattern was? A All of this 
group was long. 

Q Were any other accounts persons who were long on 
the Chicago Board of Trade? A Oh, yes. 

Q They were long in the same futures that l(his 

47 group was? A There were other persons in these 
same futures, both long and short. 

Q They didn’t give 1707 N Street Northwest, Wash¬ 
ington, D. C. as their address, did they? A The other 
persons? 

Q Yes, sir. A There was a group that did give that 
address. There were many others who did not. 

Q And of these “many others” who did not give this 
address, they too were long? A Some of them were 
long. 

Q Lard futures? A Yes. 

Q They are not made respondents in this case, of 
course? A Not to my knowledge. 

Q We are not concerned with those people in this 
particular case? A No, I am not. 

Q Are there any proceedings pending against those 
people because they were long in lard on October 1, 1947? 
A I wouldn’t care to answer that, unless I am ordered 
to by the Examiner. 

MR. MELNICOFF: If Your Honor please, this is a 
very important point. 
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HEARING EXAMINER BAIN: What sort of 
48 proceeding? You mean a proceeding such as this in 
which a complaint has been filed? 

MR. MELNICOFF: Yes. I merely ask whether they 
have been. 

THE WITNESS: If you limit that to a complaint 
being filed, there have been no complaints filed against 
them. 

BY MR MELNICOFF: 

Q That is enough. I will ask further, are you con¬ 
ducting an investigation of them? Never mind, strike 
that. 

• • • i 

55 Robert L. Webster 

was called as a witness for and on behalf of CEA, 
and having been first duly svrorn, was examined and tes¬ 
tified as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q What is your full name, please? A Robert L. 
Webster. 

• * • • 

Q What is your occupation, Mr. Webster? A The 
associate director of information of the Department 

56 of Agriculture. 

Q As such, w'hat are your duties, briefly, Mr. 
Webster? A As Associate Director I have general su¬ 
pervisor}' authority for the whole work of the Office of 
Information and generally I am in charge of the press 
service of the Department. 

Q Were you so engaged on or about October 1, 1947? 
A I was. 

Q Will you direct your attention, please, Mr. Webster, 
to the document marked Government’s exhibit No. 1 and 
tell us when vou first saw that document, about the time 
and under what circumstances, sir? A I first saw this 
shortly after the first of October. It w'as brought to my 
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office by Mr. Martin, who is a reporter for the Associated 
Press who covers the Department of Agriculture. 

Q What did you do with the document, Mr. Webster? 
A I examined it and then took Mr. Martin to sed Mr. 
Keith Himebaugh, the Director of Information, and sub¬ 
mitted it to him. 

Q To whom did you give the document, Mr. Webster? 
A I showed it to Mr. Himebaugh. He suggested that it 
should be turned over to Mr. Forster and I then topk it 
to Mr. Forster. | 

Q Did you receive more than one such document 
57 from Mr. Martin? A I did not. 

Q Did you turn over to Mr. Forster more than 
one such document? A I did not. 

Q Why was the document sent to Mr. Forstet or 
brought to him? For the purpose of an investigation? 
A We were curious as to why a document of this kind 
should appear in our press room. We considered it would 
be a document that, if used by the press, would have mar¬ 
ket significance. 

* * • • 

Cross Examination 

• • • • 

BY MR. MELNICOFF : 

65 Q Based on your examination and all the thijngs 
that I have mentioned. Because you believed it yras 
not such a government release, you took it to Mr. Hime¬ 
baugh, is that right? A That is right. 

Q What did you discuss with Mr. Himebaugh, please? 
A We discussed the fact that this statement, if used by 
reporters, would have market significance. 

Q Are you a marketing man in any way, Mr. Web¬ 
ster? A No, not officially. 

Q I beg your pardon ? A No, sir. 

Q That was just a guess on vour part that it wotuld 
have some effect on the market? A That was my fuel¬ 
ing- 
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Q Tell us first what market effects you thought it 
would have? A As I recall, at the time there was a 
good deal of government buying and we were issuing re¬ 
leases on government purchases from time to time. 
66 I observed that statements did have market signifi¬ 
cance. Therefore I felt that this might be in the 
same category. 

Q There was a good deal of buying in lard, wasn’t 
there, about that time? A I am not too familiar. 

Q But you knew there was a good deal of buying? A 
I think there were some purchases of lard. 

Q The mere fact that in your opinion that piece of 
paper, exhibit one was not an official government release, 
would not have been sufficient for you to take the matter 
to Mr. Himebaugh without regard to your feeling whether 
it would have any market effect or not? A That was an 
additional reason for taking it to Mr. Himebaugh. 

Q The primary reason was that this was not an offi¬ 
cial release of the Government, isn’t that true? A That 
was one of the reasons. The content of it was another 
reason. 

• • • • 

69 Francis J. Major 

was called as a witness for and on behalf of the 
CEA, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q Will you state your full name, Mr. Major? A 
Francis J. Major. 

70 Q By whom are you employed, Mr. Major? A 
By the Compliance and Investigation Branch, Pro¬ 
duction and Marketing Administration, United States De¬ 
partment of Agriculture. 

Q How long have you been so employed, Mr. Major? 
A Since about 1942, sir. 

Q And what is your position with the compliance and 
investigation division? A Special agent. 
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• • • • 

81 Douglas B. Bagnell 

a witness for and on behalf of CEA, was recalled, 
and having been previously duly sworn, was further ex¬ 
amined and testified further as follows: , 

Direct Examination 
BY MR. HOLSTEIN: 

Q Mr. Bagnell, did you have occasion to interview 
Ralph W. Moore in connection with the investigation 

82 of which you had charge in this proceeding? A 
Yes, I did. 

• • • • 

Q On any of those occasions did you have the oppor¬ 
tunity or the occasion to question Mr. Moore, or did ilr. 
Moore volunteer any information with respect to the rela¬ 
tionship to him of Miss Laing and Miss Carolyn Mc¬ 
Intosh? A We did discuss that. I am not sure whether 
it was in connection wdth direct questions or volunteered 
information from Mr. Moore. 

Q What did Mr. Moore tell you with respect to jthe 
position or the relationship between Miss McIntosh and 
Miss Laing on the one hand and himself? A He told me 
that at the present time Miss McIntosh and Miss Laing 
were business associates of his, familiar with all his ac¬ 
tivities, compensated by a proportion of the profits 

83 of the business. I asked him what the business was, 
and he said primarily trading in commodities. He 

said that their relationship were quite close, that at qne 
time he might advance money for their activities and at 
one time Miss McIntosh had advanced $20,000 to him. 

Q Did he also make any statement or did he indicate 
that either Miss McIntosh or Miss Laing were employed 
by him in any capacity as well as being business asso¬ 
ciates? A He indicated that Miss Laing acted as his 
secretary, but her compensation was in the nature of a 
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share in the profits of the business. He indicated they 
both spent all of their time in connection with his activi¬ 
ties. 

MR. HOLSTEIN: That is all. 

Cross Examination 
BY MR. MELNICOFF: 

Q On the occasion of these interviews you have set 
only one date, November 14, 1947. Were there other 
interviews, would you say? A On at least one occasion 
after that I talked with Mr. Moore in his office again. 

Q You were talking to him generally with respect to 
the investigation then under way, is that true? A Yes, 
that is true. 

Q You weren’t particularly interested in what was the 
association of Miss Laing and Miss McIntosh to 
84 him, were you? A Yes, I was. 

Q Was that of particular importance? A Yes. 

Q Was it important to know whether they were em¬ 
ployees or business associates? A Yes. It was. Do 
you want to know why ? 

Q Yes, surely. A Because there were quite active 
trading accounts handled in both of their names. One of 
the primary purposes of my investigation was to deter¬ 
mine the true ownership in those trading accounts. 

Q I see. A I thought it was pertinent whether they 
were employees, business associates or entirely unrelated 
to him. 

Q Was that any determining factor, whether they 
were employees or business associates? A It would cer¬ 
tainly have been a factor— 

Q A factor? A —If not a determining factor. 

Q That was what you were concerned with at that 
time? A I was concerned with getting as much infor¬ 
mation as possible concerning the whole set-up. 

Q So this business of whether she was an employee or 
an associate just came out in the course of events, but 
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that wasn’t what you were there for particularly? 

85 A I certainly intended to find that out. As I ^ay, 
whether he told me before I asked or after I asked, 

I do not know. 

Q Well, did he outline to you what their duties were? 
A Yes. 

Q Did he tell you when they ceased being business 
associates and when they started being employees? A 
No, he did not. At the time I was there they were still 
business associates, according to his statement in the seijise 
that they were compensated by a share of the profits atid 
had been apparently for some time. 

Q How were they compensated as employees? A 
What is the question? 

Q How were they compensated as employees? A By 
getting a proportion of the earnings of the business. 

Q The same thing, wasn’t it? A Yes. 

* • • • 

Whereupon, 

Francis J. Major 

a witness for and on behalf of CEA, having been pre¬ 
viously duly sworn, resumed the stand, was examined aijid 
testified further as follows: 

86 Direct Examination —Continued 

BY MR. HOLSTEIN: 

# # » * 

87 Q Can you give us the details and tell us whftt 
took place during that interview, Mr. Major? A 

On October 17, 1947, I again accompanied special agent 
William G. Elliott to Mr. Moore’s office and there we m^t 
Mr. Moore, who, after acquainting himself with our iden¬ 
tity, invited us into his inner office. He voiced some ob¬ 
jection at our having interviewed the personnel in his 
office in his absence. 
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• • • • 

88 THE WITNESS: Mr. Moore stated to me and 
to Mr. Elliott that he had instructed Miss Laing to 

prepare this memorandum to the press; that in his opinion 
there was nothing unethical or illegal about it; that it 
was a memorandum to the press and that he had it issued 
for the purpose of having the boys check it and bringing 
these figures out publicly. Mr. Moore stated that the 
amount of $153,900,000 mentioned in the first paragraph 
of the memorandum to the press was obtained by him 
from a report of the Cabinet Committee on World Food 
Programs to the President, which appeared in the 

89 Washington Evening Star of September 26, 1947, 
and he produced a copy of that paper and showed 

us the figure. 

# * * * 

90 THE WITNESS: Mr. Moore also advised that 
the other figures appearing in the second and third 

paragraphs of the memo to the press were obtained by 
him from a source which he did not care to identify, and 
we did not push him further on that point. 

However, he made it clear that he had this memo pre¬ 
pared by Miss Laing, and excused her reluctance in ad¬ 
mitting it the day before by pointing out that she was a 
very loyal employee. 

• • • • 

91 THE WITNESS: Mr. Moore stated that he had 
this memo to the press prepared for the purpose of 

bringing it out publicly and commented that, if necessary, 
he would prepare more memos to the press, if that were 
necessary. 

He also pointed out that the prices of hogs and pigs 
had gone up considerably during war years, and subse¬ 
quent thereto, whereas lard prices had declined. He com¬ 
plained that the Department was responsible for keeping 
the price of lard down. 
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• • « • 

99 Q On the occasion of your interview of October 
17, Mr. Major, did Mr. Moore make any further ex¬ 
planation as to the subject matter of the memorandunti to 
the press, and the statements therein contained with refer¬ 
ence to the price of lard? Did Mr. Moore express kny 
opinion at that time as to the price of lard? A His 
whole conversation, as I interpreted it, sir, was that he 
thought the price of lard was too low. 

MR. MELNICOFF: I object, Your Honor, to what [the 
witness interpreted Mr. Moore’s answer to be. I m|)ve 
that that be stricken physically from the record. We £re 
here not for this witness’ interpretation. 

He has testified, he has qualified, in fact, as a fact fit¬ 
ness. He has stated he has particular qualifications to 
investigate and ascertain facts. He is giving us now Ihis 
interpretation. 

I strongly urge Your Honor that this man’s interpre¬ 
tation of what Mr. Moore said is completely irrelevant 
and completely wrong, and it is highly prejudicial. It is 
highly prejudicial for his interpretation to go in 

100 the record. If this witness conducted an investiga¬ 
tion and made certain interviews, certainly he has 

the right to testify as to what was said, what he said ahd 
what the person whom he interviewed said, but not tfcs 
witness’ interpretation of it. 

It is highly prejudicial. This goes more than to t^e 
mere form of it. It is highly prejudicial. 

As Your Honor knows, this bears on paragraph 7, tjie 
attempted manipulation of the market. It also bears ^>n 
paragraph 7 which relates to false information, and there¬ 
fore in those circumstances to have this witness’ inter¬ 
pretation is highly prejucidial. 

I am sure the government doesn’t intend to proceed on 
such evidence, and I respectfully request, sir, that it be 
stricken physically from the record. 
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' THE WITNESS: Excuse me. He said it was too low. 
Not only that, but he pointed out and produced charts to 
show where the price of hogs and pigs had gone up. 

• • • • 

HEARING EXAMINER BAIN: What the witness 
has already said tends to strengthen the ruling I was 
going to make. I was going to rule that in view of his 
already having testified that Mr. Moore told him some¬ 
thing about some prices having gone up and lard not 
having gone up and such things as that I don’t think it 
is an objectionable characterization by this witness 
101 of the conversation. So the motion to strike is de¬ 
nied. 

BY MR. HOLSTEIN: 

Q Did Mr. Moore have any statement with respect to 
the Department’s policy in the purchase of lard? A 
Yes. He stated that the Department was keeping the 
price of lard down. As to the details of how they were 
doing that by their purchases, Mr. Moore went on at 
some length. 

I wouldn’t attempt to try to repeat all of his explana¬ 
tions here, but the substance was that the Department was 
keeping the price of lard down. 

Q Did Mr. Moore mention any particular official in the 
Department of Agriculture? A Yes, he did. 

Q Whom did he mention? A He mentioned Mr. J. 
W. J. Stedman. 

Q What did he say about Mr. Stedman? A He said 
he had received the information set out in the second and 
third paragraphs of the 4 ‘memo to the press” from a 
source which he did not choose to identify, but that that 
source had in turn received the information from Mr. 
Stedman. 

Q Did he have anything to say concerning Mr. Sted¬ 
man’s connection with purchases of lard? A Mr. Moore 
was definitely derogatory in his remarks— 

• • # • 
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102 Can you remember the exact words that 
Moore used in describing Mr. Stedman? A j 

I can. 

Q What did he say? A Re said “Mr. Stedman 
either crooked or crazy/’ 


Mr. 

Yes, 

was 


* • • • 


Cross Examination 

m • • e 

BY MR. MELNICOFF: 

146 Q Let’s go back a bit to your other investiga¬ 
tion, which apparently preceded the obtaining of 
the typewriter specimen. You stated that you and Mr. 
Elliott went to Mr. Moore’s office. A That is rightj sir. 

Q Will you refresh my recollection of when that yas? 
You may have said it, but I don’t have it in mind; A 
The first visit I made to Mr. Moore’s office was on Oc¬ 
tober 15,1947. 

Q That was with Mr. Elliott? A That is right, sir. 
Q He is also a special agent of the Department^ A 
That is right, sir. 

Q What caused you to go there, may I ask? A I 
went pursuant to an official investigation. 

Q You were instructed to go there? A I was in¬ 
structed to go there, yes, sir. 

Q By your superiors? A As a part of the investi¬ 
gation, yes, sir. 

• • • • 


149 Q Then you came back two days later on Oc- 

150 tober 17, I take it? Is that right? A That is 
right, at Mr. Moore’s invitation. 

Q At that time you had a conversation with jMr. 
Moore? A Yes, sir. 

Q Did you identify yourself to him? A Yes, sir. 

Q Did you tell him -what you were there for? A ^es, 
sir. 

Q What did you tell him you were there for? A ]We 
told him we were there to ascertain the identity of the 
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typewriter and the person responsible for the preparation 
of the memos to the press that had been introduced as 
Government’s Exhibits 1 and 2 marked for identification. 

Q Was that the same purpose you had when you came 
there October 15? A Yes, sir. 

Q So you were there on October 15 as well as the 17th 
to obtain information not only as to the identity of the 
typewriter but also as to the identity of the person who 
prepared that statement? A That is true, sir. Yes, sir; 
that is right. 

Q You had a long talk with Mr. Moore, did you? A 
I would say a fairly long talk, yes, sir. 

Q He was courteous? A Very courteous, yes, 
sir. 

151 Q Affable? A I thought so. 

Q Informative? A I thought so. 

Q Didn’t hold anything back? A No, sir. 

Q He told you everything you wanted to know? A 
That is the way I found him, yes, sir. 

Q You never once explained to him that you were 
gathering evidence which might be used against him in a 
proceeding of some kind? A Yes, sir; I did. As a mat¬ 
ter of fact, he wanted to know why I wanted the typewrit¬ 
ing specimen when he admitted it so readily, and I in¬ 
formed him that it was my primary purpose to ascertain 
the identity of the typewriter and that such a specimen 
may or may not be needed later, depending on circum¬ 
stances. Of course, I wouldn’t by any means suggest that 
it was or was not going to be used at any proceeding be¬ 
cause I had no way of knowing. 

Q But you did know that it was information wanted in 
the course of a pending investigation? A I did that, 
sir, and so did Mr. Moore. 

Q And that the matter might be used in evidence 
against him? A Yes, sir. 

Q You testified this morning as to what he told 

152 you. A I testified to quite a few things he told 
me. 




127 A 


Q Yes. A Do you have anything in particular in 
mind, sir? 

Q No, but the testimony you gave this morning With 
regard to your interview with Mr. Moore was informajtion 
he gave you at that time? A That is right, in sub¬ 
stance. 

Q In substance. I see. 

• • • • 

William G . Elliott 

was called as a witness for and on behalf of CEA, and 

7 J 

having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q Will you state your full name, please? A William 
G. Elliott. 

Q What is your occupation, Mr. Elliott? A I am 
an investigator with the Compliance and Investi- 
153 gation Branch of the PMA, U. S. Department of 
Agriculture. 

Q Were you so engaged on October 1, 1947 or there¬ 
abouts? A I was, sir. 

Q What are vour duties in general as an investigatpr? 
A T occupy a place in the branch as chief of the pro¬ 
curement and sales, and in the course of mv official duties 
conduct investigations for the Branch. 

• • • • 

1.60 Q You again accompanied Mr. Major on the 
161 17th of October, two days later? A I did, sir. In 

the meantime between those two days I had ar¬ 
ranged with Miss Laing, I think it was, to notify jne 
when Mr. Moore returned, and he came back on the l^th 
of October. He made the appointment with us and We 
went over there to see him. We met him in the outer bf- 
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fice, identified ourselves, and he was most affable on that 
occasion. He took us both in the inner office, and we 
commenced talking about the memo to the press. I recall 
he opened the conversation with a remark that he didn’t 
appreciate our conducting an interview with his folks 
there, Miss Laing and Miss McIntosh, while he was away, 
but that if it concerned the memo to the press, as he told 
me over the telephone, I should certainly state this, he 
said if it concerns a memo to the press, I had it issued in 
my office, and on the 17, after taking us to task a bit for 
conducting the interview* in his absence, he repeated his 
admission to us, to Major and me, about the memo to the 
press. He said he saw nothing illegal in it, and there was 
nothing w*rong with it ethically; that the figures appearing 
in the first paragraph of that memo to the press were 
taken from an issue of the Evening Star on September 26, 
1947, from the Cabinet on World Food Programs Report 
to the President. Following that, he said the figures ap¬ 
pearing in the second, third and fourth paragraphs were 
figures obtained from an unknown source which source in 
turn had been supplied by an official of the Department 
of Agriculture. He identified that official as Mr. 

162 J. W. J. Stedman, PMA, U. S. D. A. 

• • • • 

Cross Examination 
BY MR. MELNICOFF: 

Q Mr. Elliott, you say you are special agent with 

163 the Department of Agriculture? A That is right, 
sir. 

• • • • 

165 Q Would you tell us just what he told you? A 
Mr. Prichard was aware of this Exhibit 2, having 
transmitted it to the Director of my branch, the C & I 
Branch. I questioned him thoroughly about the figures 
in there and he pointed out that the figure of $153 million 
might have been a lift from a paper, that it might have 
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been a lift from the Cabinet Committee report on Wprld 

Food Programs. The rest of the figures appearing in 

paragraphs 2, 3 and 4 didn’t have any signifiacnce to him 

as far as this document was concerned. 

* « * * 

167 Q In your meeting with Mr. Moore, and I \iant 
you to be rather detailed now, if you will. w!hen 

you came to see Mr. Moore, Mr. Major was with you, Was 
he not ? A He was, indeed. 

Q Did you identify yourselves to him at that time? 
A We did, sir. 

Q Did you tell him what your purpose was? A We 
did, sir. 

168 Q Did you explain to him that he might be sub¬ 
ject to an administrative or criminal penalty on 'the 

basis of the information you would ascertain? A N'ot 
the latter, sir. Just the same answer as before. We t|old 
him after identifying ourselves that we were interested 
in having him tell us what he knew about this, particu¬ 
larly so since in his telephone conversation with me on 
the 15th of October after appearing slightly vexed, he 
said if it concerns a memo to the press, I had it issued, 
which was a prompt cue to arrange for another appoint¬ 
ment with him on the 17th of October, or when he calme 
back. 

Q He told you on the telephone October 15 that “I 
had it issued from my office”, I think was your direct 
testimony. Ts that correct? A Substantially so. 


169 Q Did he discuss the contents of this mefiio 
with you? A He did, sir. 

Q Continue your answer. T am sorry. A After 
pointing out to Mr. Major and me that he saw no hat*m 
in this memorandum or its contents, that it wasn’t a 
press release, it was a memo to the press, that he had 
it issued for two reasons; one, to have the boys—I think 
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he was referring to the press boys—to check the ac¬ 
curacy of the figures and secondly, to have the matter 
of lard procurement aired publicly. As to its contents 
he pointed out, I remember very well, the figure in the 
first paragraph, the $153,900,000 figure was a lift 

170 from the Evening Star on the Cabinet Committee to 
the President of the United States. 

Q Just a moment, please. I am just wondering now 
whether or not we can introduce through this witness 
this statement of the Evening Star, which is about the 
third time it has been testified to. I also have a mimeo- 
graped copy of the statement to the press. I had under¬ 
stood the Government previously would not challenge the 
authenticity of this. It occurs to me this is the third 
witness who has referred to those matters and we might 
get them in the record at this time. There is no chal¬ 
lenge to the authenticity of the statement by the Presi¬ 
dent, and the fact that this same document which I hold 
in my hand, a mimeographed document entitled * 1 State¬ 
ment to the Press,” was reproduced in the Evening Star 
for Thursday, September 25,1947. 

MR. HOLSTEIN: I have no objection. 

MR. MELNICOFF: Very well. Then may we mark 
these as Defendant’s Exhibits Nos. 1 and 2 respectively 
and admit them in evidence, sir? Number 1 would be 
the mimeographed copy of the statement and No. 2 would 
be the Evening Star issue for Thursday, September 
25,1947. 

HEARING EXAMINER BAIN: Is there any objec¬ 
tion? 

MR. HOLSTEIN: No objection, Your Honor. 

HEARING EXAMINER BAIN: Then the statement 
by the President is admitted in evidence as Respondent’s 
Exhibit 1, and page A-2 of the copy of the issue 

171 of the Evening Star referred to is admitted in evi¬ 
dence as Respondent’s Exhibit 2. 
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(The documents referred to were marked Respondent’s 
Exhibits Nos. 1 and 2 respectively, and received in evi¬ 
dence.) 

BY MR. MELNICOFF: 

Q Will you continue your statement? 1 am sornj- to 
interrupt you, Mr. Elliott. A Yes, sir. As to the suc¬ 
ceeding paragraphs, sir, containing figures of poundage 
and things of that kind, Mr. Moore then continued by 
pointing out after lifting the figure out of the Everting 
Star, out of that Cabinet Committee Report, that the bal¬ 
ance of the figures were furnished to him by an undis¬ 
closed source, which source in turn had received those 
figures from an official of the Department of Agriculture 
who Mr. Moore named as Mr. J. W. J. Stedman, of the 
Fats and Oils Branch. 

Q You spoke with respect to figures. There is ot*her 
information in that memo, statements of fact. Did he 
refer to the authorship or the source of those statements 
of fact? A Yes, sir; from the same source. In other 
words, the first paragraph I think I have attempted to 
cover by the lift from the Star. 

Q Yes, sir. A Which appears to be a quote in pp.rt 
from the report. The subsequent paragraphs, 2, 3 
172 and 4, including the figures, were furnished to him, 
as I recall, by this undisclosed source. 

Q Who he said obtained it from Mr. Stedman? A 
Yes, sir. 

Q Who at that time was with the Department of Agri¬ 
culture ? A He was at that time, yes, sir. 

Q Do you recall his position; I don’t? A Yes, sir. 
He was chief of one of the sections. I am sorry I cart’t 
give you the exact name of the section. 

Q In the fats and oils branch? A He was definitely 
in the fats and oils branch at that time. 

Q With respect to paragraph 5, you said paragraphs 
2, 3, and 4—Did he comment on that? A I will make it 
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an all-inclusive answer, sir, that the information in 2, 3, 
4, and 5 was obtained in the same way. 

Q I see. Did he discuss with you the statement con¬ 
tained at the bottom of this exhibit one, “Reference, Glen 
Craig, Colonel Andre-ws, Mr. Cronkhite and Mr. Prich¬ 
ard.” A No, sir, not to my knowledge. 

Q You didn’t ask him about those? A I did not, and 
I don’t recall that he discussed those. I remember very 
well he discussed the context of the memo. 

Q But you don’t recall discussing these? A I don’t 
recall that specifically. I might add—You will 

173 probably ask it anyway—was quite critical of the 
large procurement policies of the Department and 

furnished us with charts showing a graphic picture con¬ 
cerning the pork and fat prices on the upswing while the 
prices of lard were going down the other way. 

• • • • 

Q Mr. Elliott, I have now handed you a blue-backed 
folder which apparently contains some charts. Would 
you examine those charts and tell us whether those are 
the charts that you referred to that you discussed in your 
interview with Mr. Moore on the 17th of October 1947? 
A On the 17th of October 1947, during this discussion 
by Mr. Moore of lard buying policies in the Department. 
Q Those are the charts? A These are the charts. 

Q Would you tell us what he said about those charts? 
A He furnished us with these charts merely to indicate 
what he thought was an inconsistency in buying policy in 
the Department, that the fats and oils branch had 

174 kept lard prices down apparently successfully as 
far as he was concerned, whereas hogs and pork 

chops and things of that kind, commodities, were on the 
upswing. 

Q What else did he say about that? A He blamed 
Mr. Stedman principally for that situation as far as lard 
procurement was concerned. 
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These were furnished to me merely as illustrative of 
the account of the situation. I inserted them in my re¬ 
port. 

Q Did he relate those charts in any way to the infor¬ 
mation contained on Exhibit 1, the memo to the press? 
A He did not, no, sir. We were talking about two dif¬ 
ferent things at that time. We had gotten off the m^mo 
to the press and had gotten on to general lard procure¬ 
ment policy within the Department. 

Q Is it true that lard procurement policies were dis¬ 
cussed in the memo? Am I right about that? A pos¬ 
sible procurement of lard. 

Q I think you have answered this, but didn’t he r$fer 
to those charts as substantiating his position taken in the 
memo to the press? A No, sir, he did not. He ex¬ 
plained the source of the content of the memo before. 
This was merely in a criticism of the procurement policies 
over here on lard. 

• • • • 

176 Harmer Reeside 

was called as a witness by and on behalf of CpA 
and, having been duly sworn, was examined and testified 
as follows: 

• • • • 

178 Direct 'Examination 
BY MR. HOLSTEIN: 

179 Q Will you state your full name, please? A 
Harmer Reeside. 

Q What is your occupation, Mr. Reeside? A I 2 jun 
Account Executive with Merrill, Lynch, Pierce, Fenner & 
Beane. 

Q Were you so engaged on October 1, 1947, or there¬ 
abouts? A Yes. 

Q What is the business of Merrill, Lynch, Pierce, Fan¬ 
ner & Beane? A They are brokers, sir. 
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Q Commodity brokers? A Commodity brokers. 

Q And futures commission merchants? A Yes. 

Q Do you know Ralph Moore, Mr. Reeside? A Yes. 
Q Did Mr. Moore have an account with Merrill, Lynch, 
Pierce, Fenner & Beane, or accounts? A Mr. Moore— 
yes. 

Q Did you have anything to do in connection with 
your official duties with those accounts? A Yes. 

Q Can you tell us what? A I received the orders. 
They were my accounts that I handled with Merrill 
Lynch. 

180 Q You handled those accounts? A Yes. 

• • • • 

Q The document before you, Mr. Reeside, is a mimeo¬ 
graphed copy of the Government Exhibit 1 and 2, a ver¬ 
batim mimeographed copy. 

Can you tell us the circumstances under which you 
first saw that document? A Yes. Miss Laing—I feel 
sure it was Miss Laing who left it on my desk. 

Q When? A Approximately at the time you gentle¬ 
men are talking about. I don’t know’ the date. 

181 Q Would it be about October 1, 1947? A Yes, 
about the time you are talking about, a little over a 

year ago. 

Q You say Miss Laing left it on your desk. Did Miss 

Laing call? A I believe it w’as Miss Laing. It was one 

of Mr. Moore’s secretaries. I think it was Miss Laing; 

ves. 

♦ 

Q Did she call at the office of Merrill Lynch and 
leave the document with you? A Yes. 

Q Did you have any advance indication that Miss 
Laing would bring the document or documents in to 
you? A Yes. 

Q How' did you get that advance indication, Mr. 
Reeside? A T can’t remember the exact wrording of it, 
sir, but I think in substance Mr. Moore said “I had a 
memorandum up here concerning lard that you would 
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be interested in seeing, and I will leave a copy by for 
you if you would like me to.” I said “all right, thank 
you very much.” 

Q You say be said that. Did he say that to you 
personally? A On the telephone. 

Q He called you, then; did he? A That I dpn’t 
182 recall. We talk so many times. I don’t know 
whether he put the call in or I did. I don’t really 
remember, sir. 

Q That was prior to the delivery of these copies by 
Miss Laing? A Oh, yes. 

Q Did both occur on the same day, Mr. Reesade, 
the telephone conversation and the delivery by Miss Lai^ig? 
A Yes. 

Q Could you state anything as to the time concerned, 
the interval of time that elapsed between the conversa¬ 
tion on the telephone and the delivery? A I couldnft— 
I could only give you—it has been a long time. I wojuld 
say about an hour or an hour and a half, approximately 
something like that. 

Q About an hour and a half after the telephone <^all 
you received the copies from Miss Laing? A Approxi¬ 
mately, sir. 

Q Is it your recollection that Miss Laing came to 
the office of Merrill Lynch for the specific purpose of 
delivering to you this copy or copies? A That I am 
not sure, sir. She may have at the same time brought 
something else. I don’t recall. I don’t believe she did. 
I believe she just stopped by on her way down the 
street and just dropped it in. She wasn’t there m<f)re 
than a minute or two. I think there were two or 
1.83 three copies in an envelope that she left on inv 
desk. 

Q Did she leave those copies with you purposely or 
inadvertently? A Oh, no; she definitely was told to 
hand them to me. 

Q The office of Merrill Lynch, Pierce, Fenner & Bealne 
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to which you are referring is of course the office here 
in Washington? A Yes. 

Q Can you tell us what you did with those copies 
that were brought to you by Miss Laing? A Yes. I 
took them out of the envelope and, glancing at the first 
paragraph, the first thing that stood out in my mind as 
I recall it, was this $153 million concerning fats and oils. 

I might add I was very busy at that particular time 
during the day. I took a copy of it and took it back 
and showed it to Mr. Holland, who is in our office in 
charge of the Foreign Department. I said “this is some¬ 
thing that may interest you”, and left it on his desk, 
and went over to Mr. Dougherty. 

I told Mr. Dougherty I had something on lard. I didn’t 
know how important it was, but I had left it with Mr. 
Holland and it might be something important enough 
that Merrill Lynch would want to know about. I then 
went back to my desk. 

As time went on, I finally read the thing through. I 
didn’t make too big a study of it, however. 

• • • • 

Cross Examination 

# • * * 

BY MR. MELNICOFF: 

1S6 Q I assume that you receive a great deal of 
information across your desk down there; do you 
not? A Yes. 

Q Merrill Lynch, Pierce, Fenner & Beane puts out a 
number of publications with regard to the commodity 
markets? A Yes. 

Q And you receive various, shall I say, tip sheets 
that are published in and around Washington? A No, 
I wouldn’t say we had any tip sheets; no. 

Q Perhaps that is the wrong word. I mean things 
like Kiplinger’s letters, and so forth. A Kiplinger’s 
letters and so forth, sure. 

Q Other forecasts and hazards about what is 
187 going to happen ? A That is correct. 

Q So when you received this information from 
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Mr. Moore that he had a memorandum, that was Just 
one of a great number that come to your desk; iin’t 
that true? A Well, yes. 

Q As a matter of fact, when you received it you ^aid 
you saw one figure—$153 million—and that is about 
as far as you got; isn’t that true? A When I first ^aw 
it. I didn’t read it through. 

Q You didn’t read it through. You didn’t think it 
was important enough to read it through? A The figure 
stood out. They were pretty important to me. I ^w 
some statement the President had made on September— 
whatever it was. Whether it was overlooked or just 
come out or not, I didn’t know at the time. 

Q It didn’t challenge your interest too much, I take 
it? A Enough to want to show it to Mr. Holland right 
away, if it did have something of importance. 

Q Then you dismissed it from your mind; I take it? 
A Not exactly, no. I read it later on. I never talked 
it over with any customers or anything like that. I 
never used that as any advice I gave. The fact is! I 
threw it in the waste paper basket that afternoon, the 
copy I had. Maybe I had two copies there. I 
188 threw them in the waste paper basket. 

Q And forgot all about it? A Yes, I foriot 
about it for a while until I got asked a lot about! it 
later on. 

Q Then you read it? A Indeed I did. 

Q By whom were you asked about it? A Well, sfr, 
I don’t know the gentlemen’s names, all of them. Wh^n 
the investigation started they came up and asked i|ne 
about it. 


Redirect Examination 

BY MR. HOLSTEIN: 

Q Just one short question: 

You stated in response to a question which was more 
or less in the nature of a suggestion that you received 
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much such information as was contained in this memo 
to the press, that quite a bit of this information came 
across your desk. 

It didn’t usually come from customers, did it, Mr. 
Reeside? A Oh, no, sir. Most of it, naturally, would 
come from advisory services. 

Q It would come from recognized sources; 
189 would it not? A Yes; as a rule. 

• • • • 

244 Glenn Horace Craig 

was called as a witness for and on behalf of CEA, 
and having been first duly sw’orn, was examined and 
testified as follows : 


Direct Examination 
BY MR. HOLSTEIN: 

Q Will you give us your full name, please? A Glenn 
Horace Craig. 

• • • • 

Q What is your occupation, Mr. Craig? A I am 
presently Deputy Director of the Industry Divi- 
245 sion of the Economic Cooperation Administration. 

Q Were you connected with the Government on 
or about October 1,1947? A Yes, I was. 

Q In wffiat capacity, Mr. Craig? A I was formerly 
assistant to the Under Secretary of State for Economic 
Affairs. 

Q Were you so engaged on or about October 1, 1947? 
A That is correct. 

Q Did your official duties require any interest on your 
part in food procurement programs of the Department 
of Agriculture? A At that particular date only by 
chance because of the duties that I was fulfilling at 
that time. Previously, however, I had had such con¬ 
nection . 
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Q I ask you to direct your attention to this docu¬ 
ment entitled “Memo to the Press,’’ which is a mimeo¬ 
graphed copy of Government’s exhibit No. 1, in ihis 

proceeding. Did you ever see that document before, 

Mr. Craig? A I think I have seen this document some¬ 
time late in October when someone brought it to me \yho 
is an investigator or something for the Government. 

Q Of what year was that? A That would be the 
same year, October or November 1947. 

• • • • 

246 Q Do you know Ralph Moore? A No, unless 
by chance he was one of a steady stream of visitors 

that I used to have earlier during the summer wherl I 
was working on the relief program. 

• • • • 

247 Q Mr. Craig, did you make any statement or 
any indication in October of 1947 or thereabouts 

that the Government vras about to make large purchases 
of lard? A I certainly do not recollect any, and I don’t 
know why I would know at that time if such were to hap¬ 
pen, of course. 

• * • • 

Cross Examination 

m • • m 

BY MR. MELNICOFF: 

248 Q I see. Perhaps we can shorten this, Mr. 
Craig, and that is the only purpose for asking this: 

You have no knowledge as to whether or not the state¬ 
ments on this memo to the press are true or not? 

249 A I have no knowledge. 

• » • • 

Earle J. Cronkhite 

was called as a witness for and on behalf of CEA, arid 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 
BY MR. HOLSTEIN: 

250 Q Will you state your full name, please? A 
Earle J. Cronkhite. 

Q What is your occupation, Mr. Cronkhite? A Meat 
Specialist. 

Q By whom are you employed, Mr. Cronkhite? A 
By the U. S. Department of Agriculture, Livestock 
Branch. 

Q Do you have a title, Mr. Cronkhite? A I am 
Chief of the Meat Merchandising Division. 

Q Were you so employed, and was that your title, on 
or about October 1, 1947? A Yes, that is correct. 

Q What is the relationship of the Meat Merchandis¬ 
ing Division to the Fats and Oils Branch insofar as lard 
is concerned? A The Meat Merchandising Division acts 
only as the purchasing agent for the Fats and Oils 
Branch. 

Q The Meat Merchandising Division purchases lard 
for the Fats and Oils Branch or for other agencies in the 
Department? A Yes, that is right. I believe, however, 
it is all a Fats and Oils proposition. 

Q Are you in charge of such purchases, Mr. Cronk¬ 
hite? A That is correct. 

O Will vou direct vour attention to the docu- 

v • * 

251 ment before you, which is a mimeographed copy 
of Government’s Exhibit 1 in this proceeding, and 

tell us approximately when you first became aware of it, 
first learned of it, and under what circumstances, Mr. 
Cronkhite? A I first learned of this memorandum, I 
do not recall the exact day, but probably about October 
1 or 2, at which time T was called on the telephone by a 
brokerage concern here in Washington who said to me 
they had a memorandum which was picked up at the Press 
Club, if I remember correctly, and they would like to pub¬ 
lish it, but before doing so they wanted to know if I knew 
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anything about it and if I would authorize them to pub¬ 
lish it. I told him at the time I had no knowledge ojt any 
such information and I asked him to read that ove^ the 
telephone to me, which he did. 

At that time I told him I had never heard of it and 
knew nothing about it, and I certainly would not author¬ 
ize the publication under my name. 

• * • * 

252 Q Do you know Ralph Moore, Mr. Cron 

A No, I do not. ( 

Q Did you ever have any conversation with hiijn to 
your knowledge? A Not to my knowledge. 

Q As of October 1, 1947, can you recall whether there 
were any dockets or requests in the Meat Merchandising 
Division to purchase lard on behalf of the Fats and Oils 
Branch? A Not on or near that particular date. 

Q You mean there were no dockets? A We call 
them requisitions. 

253 Q Requisitions, then; there were none? A No, 
sir. 

Q Had you or anyone else in the Meat Merchandising 
Division to your knowledge stated or indicated to anyone 
that the Fats and Oils Branch or the Department of Agri¬ 
culture was about to purchase a large amount of laird? 
A No, sir. 

Q Mr. Cronkhite, what is the policy of the Meat Mer¬ 
chandising Division or of the Livestock Branch with re¬ 
spect to announcements in advance of actual operation or 
actual purchase, advance announcements that the Govern¬ 
ment is about to make large purchases? A Froip a 
meat merchandising standpoint, I might say there is an 
allocation which is public property, it is published, but 
the Meat Merchandising Division does not attempt to pur¬ 
chase anything until we have a definite requisition. As 
soon as that requisition is received, we immediately pre¬ 
pare announcements. We do that the same day, if pos¬ 
sible, depending on the time we might receive the req^i- 
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sition, but in any event we try to get it out that day or 
at least the following day. 

Q Does that mean, Mr. Cronkhite that when the an¬ 
nouncement is made, the Meat Merchandising Branch is 
then purchasing lard? A That is right. Well, there is 
always a time lapse in there to give the vendors an op¬ 
portunity to send in their offers. 

254 Q Does the meat—What I meant by advance 
announcements, does the Meat Merchandising Di¬ 
vision announce that beginning two weeks or three weeks 
or a month from now they will purchase a large amount 
of lard? A Oh, no. 

Q It is the policy of the Meat Merchandising Divi¬ 
sion, then, not to make such advance announcements? 
A That is right. 

Q Can you tell me the reason for that policy, Mr. 
Cronkhite? A It seems only natural that the public 
or the vendors, knowing that the Department may pur¬ 
chase considerable quantities of lard, that it would have 
an effect on the market. 

Q Would it have a price effect, Mr. Cronkhite? A 
Yes. I say yes, as a rule. There are times when it 
seems not to have too much to do with it. 

Q Would advance announcement that the Government 
was about to purchase $75 million worth of lard have 
an effect on the price in your estimation? A I believe 
it would. 

Q What would that effect be, in your opinion, Mr. 
Cronkhite? A It would be natural, it seems to me, that 
the market would go up. 

Q You have read that document, Mr. Cronkhite, 

255 and you know in general the statements that it 
contains? A Yes, I do. 

Q In yohr opinion, would the release or circulation 
of this memorandum have had such an effect upon the 
price of lard? A It would seem natural that it would 
have an effect in advancing the market. 
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* • * * 

Cross Examination 

BY MR. MELNICOFF: 

• • • • 

A The Meat Merchandising Division purchases lard 
only for Fats and Oils. We do not have anything to do 
with the purchase of other types of fats or oils. 

Q You purchase lard only for the Fats and Oils 
Branch? A That is correct. Of course, refined—Not 
refined, pardon me. Rendered pork fat is a type 

256 of lard which was also purchased by our branch. 

* * * * 

257 Q For whom was the Fats and Oils Branch pur¬ 
chasing lard during 1947, particularly around Oc¬ 
tober 1947? T want to centralize it a bit for you. A There 
was none purchased around October first. 

• • • • 


258 BY MR MELNICOFF: 

Q Can you tell me this, Mr. Cronkhite. We will 
try it this way: Can you tell me how much lard was 
purchased during the last part of 1947, the last six months 
of 1947? 

* • * • 


260 Q According to this paper which you have 
handed me, there was purchased on June 6, 1947, 

25,503,608 pounds of lard. Is that true? A You have 
the record there. 

261 Q Yes. Just a moment. 

Would you read the figure for June 6, which ap¬ 
pears there, the date upon which certain lard was pur¬ 
chased. Is that not true, Mr. Cronkhite? A That is 
right. 

Q How t much lard was purchased on that date? A 
25,503,608 pounds. 

Q The average price w*as how much, sir? 
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• i • t 

264 BY MR. MELNICOFF: 

Q Will you answer that, please; the price at 
which lard was purchased on June 6, 1947? A The 
average price was 20.94. 

Q Per pound? A That is right. 

Q Cents per pound? A That is right. 

In other words, practically 21 cents a pound. 

* • * • 

265 Q I ask you the same question now, and I ask 
it for the purpose of obtaining a ruling: Your 

figure now shows on July 29-30—? A July 29 and 30 
we purchased 26,237,000 pounds. 

Q And August 28 how much? A August 28, we pur¬ 
chased 3,024,000 pounds. 

Q And on November 14, you purchased how much? 
A We purchased 2,460,000 pounds. 

Q During the period December 4 to December 11, 1947, 
how much did you purchase? A We purchased 18,395,- 
000 pounds. 

Q And you purchased a total during the year 1947 
of how much? A I don’t know. 

Q Is there a total figure there? A No. 

Q Very well; then we will go on to something else. 
Would you state the average price which was paid for 
that lard purchased in that period? A Yes. On June 
6, as I have already given you, it was 20.96—20.94. This 
is quite blurred here. July 29 and 30, 17.94. August 28, 
18.35. November 14, 26.13. December 4 to 11, 28.31. 

Q Thank you. 

Now, Mr. Cronkhite, there appears on Govern- 

266 ment Exhibit No. 1 the statement that, and I am 
quoting now: “Currently only $5,263,246 has been 

used in the purchase of 29,261,900 pounds of lard.” 

Do you know whether or not that was the amount that 
had been spent for the purchase of lard? A Yes. If 
you will take those figures that T gave you on the pur- 
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chases of July 29 and 30 and on August 28— 

Q Yes. A Add the two together and you will get 
that quantity. 

Q You will get $5,263,246— A I don’t know a^ to 
dollars. We do not keep a record of dollars. 

Q You will get the figure 29,261,900 pounds of lard? 
A That is right. 

Q As having been purchased by the government 
through—what period was that again, sir? A That was 
from June 6 to July 30. No; wait a minute. That is not 
correct. That is from July 29 to August 28. 

Q Was that public information? A Yes. It was a 
few days after the purchase. 

Q That was June 29, the last date you gave me thpre 
—July 29? Pardon me. A No, August 28 was the last 
figure I gave you. 

267 Q It was public information shortly after Au¬ 
gust 28, 1947? A That is right. 

Maybe that should have further explanation: Every 
purchase we make is public information. 

Q I understand that. 

HEARING EXAMINER BAIN: That figure, then, (kid 
not include the purchases you mentioned a few minutes 
ago as of June? 

THE WITNESS: That does not. No. Nor the pur¬ 
chases afterwards. 

BY MB. MELNTCOFF: 

Q Now, let me ask you this: 

In the third paragraph of Exhibit No. 1, Government 
Exhibit No. 1, there appears the following statement: 

“This leaves approximately $147 million to be expended 
for the purchase of edible fats and oils.” 

Are you able to tell us whether or not that figure is 
correct, or incorrect? A No, sir. I am not. 

Q You know nothing at all about prices, about sums 
expended? A It is a Fats and Oils proposition, entirely. 

Q Are you familiar with the offerings of lard thjat 
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are made to the Fats and Oils Branch and the 

268 prices at which they were offered? A I don’t 
believe the Fats and Oils made any offers at all. 

Q No, the offers that were made to the Fats and Oils 
Branch to sell. A You mean to the Meat Merchandis¬ 
ing Division? 

Q Yes. A Oh, yes. T am familiar with the offer¬ 
ings. 

Q Are you familiar with the merchandising policy? 
That is, when your division accepted or rejected bids? 
A That is right. 

Q In the light of that information, I direct your at¬ 
tention to paragraph four of this Exhibit No. 1, which 
reads: “Faced with this demand for lard the Department 
of Agriculture recently passed up the opportunity of ac¬ 
quiring a large offering of lard by purveyors at prices 
well belov/ present levels.” 

MR. HOLSTEIN: May I object to that question? 
We are going into the content of this document to an 
extent wrhich indicates that the cross examination is en¬ 
tirely beyond the scope that it should take. 

It will be recalled that my questions to this witness 
were limited merely to whether he had authorized the 
use of his name; whether he had any information that his 
name was to be used; whether he had given any 

269 information to Mr. Moore, and the policies of his 
division with respect to advance announcements— 

general questions. Not a single question was addressed 
to the content of this memorandum. 

I therefore object to these questions on the ground that 
their scope is beyond that which cross examination should 
take. 

MR. MELNICOFF: If Your Honor please, in reply 
to that, T can only say again that this is the first time 
we have had a witness on the stand who know r s something 
about this memorandum to the press. He has testified 
that he wras in charge of the Merchandising Division 
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which purchased lard, not Fats and Oils alone, Your 
Honor, but lard for the Fats and Oils Branch. 

He knows the information. He has it. Why doesn’t 
the government permit this witness to testify openly? 
They know as well as I do that I have never spoken, to 
this witness. I he. ,3n’t spoken to this man for a period 
of over two years. I think Mr. Cronkhite will bear me 
out. 

I don’t know what his answers are going to be. I 
honestly don’t know. I am merely trying to find out 
what are the facts. 

HEARING EXAMINER BAIN: I think, since Jwe 
have started letting the government put in its case, then 
you will have a chance to present yours—it would be 
better—and we would get along faster if we re- 

270 stricted as nearly as possible—which is very diffi¬ 
cult for me to do—cross examination to what was 

brought out on direct. 

As well as I recall Mr. Holstein’s statement of what 
the witness testified, I think his objection is good, and 
it will be sustained. 

• • * • 

271 Q They didn’t indicate to you that they didn’t 
trust the authenticity and therefore wanted to 

check it beforehand? Is that the fact, or isn’t it? I 
don’t know. A Well, I don’t know, either, but it oc¬ 
curred to me that that is what they were trying to find 
out, whether it was authentic or not. 

Q Yes. 

Did you ever discuss this, Mr. Cronkhite, with Mr. 
Craig, Colonel Andrews of Mr. Prichard? Did 

272 you ever discuss this memo? A I never discussed 
it with Mr. Craig or Andrews. However, shortly 

after I received this telephone call from Merrill Lyijich 
I did phone Mr. Prichard and asked him what he knew 
about it. 
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are made to the Fats and Oils Branch and the 

268 prices at which they were offered? A I don’t 
believe the Fats and Oils made any offers at all. 

Q No, the offers that were made to the Fats and Oils 
Branch to sell. A You mean to the Meat Merchandis¬ 
ing Division? 

Q Yes. A Oh, yes. I am familiar with the offer¬ 
ings. 

Q Are you familiar with the merchandising policy? 
That is, when your division accepted or rejected bids? 
A That is right. 

Q In the light of that information, I direct your at¬ 
tention to paragraph four of this Exhibit No. 1, which 
reads: “Faced with this demand for lard the Department 
of Agriculture recently passed up the opportunity of ac¬ 
quiring a large offering of lard by purveyors at prices 
well below present levels.” 

MR. HOLSTEIN: May I object to that question? 
We are going into the content of this document to an 
extent which indicates that the cross examination is en¬ 
tirely beyond the scope that it should take. 

It will be recalled that my questions to this witness 
were limited merely to whether he had authorized the 
use of his name; whether he had any information that his 
name was to be used; whether he had given any 

269 information to Mr. Moore, and the policies of his 
division with respect to advance announcements— 

general questions. Not a single question was addressed 
to the content of this memorandum. 

I therefore object to these questions on the ground that 
their scope is beyond that which cross examination should 
take. 

MR. MELNICOFF: If Your Honor please, in reply 
to that, I can only say again that this is the first time 
we have had a witness on the stand who knows something 
about this memorandum to the press. He has testified 
that he was in charge of the Merchandising Division 
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which purchased lard, not Fats and Oils alone, Your 
Honor, but lard for the Fats and Oils Branch. 

He knows the information. He has it. Why doesn’t 
the government permit this witness to testify operfly? 
They know as well as I do that I have never spokenT to 
this witness. I haven’t spoken to this man for a period 
of over two years. I think Mr. Cronkhite will bear me 
out. 

I don’t know what his answers are going to be. I 
honestly don’t know. I am merely trying to find out 
what are the facts. 

HEARING EXAMINER BAIN: I think, since we 
have started letting the government put in its case, then 
you will have a chance to present vours—it would be 
better—and we would get along faster if we re- 
270 stricted as nearly as possible—which is very diffi¬ 
cult for me to do—cross examination to what was 
brought out on direct. 

As well as I recall Mr. Holstein’s statement of what 
the witness testified, I think his objection is good, and 
it will be sustained. 


271 Q They didn’t indicate to you that they didn’t 
trust the authenticity and therefore wanted to 

check it beforehand? Is that the fact, or isn’t it? I 
don’t know. A Well, I don’t know, either, but it oc¬ 
curred to me that that is what they were trying to find 
out, whether it was authentic or not. 

Q Yes. 

Did you ever discuss this, Mr. Cronkhite, with Mr. 
Craig, Colonel Andrews of Mr. Prichard? Did 

272 you ever discuss this memo? A I never discussed 
it with Mr. Craig or Andrews. However, shortly 

after I received this telephone call from Merrill Lynch 
I did phone Mr. Prichard and asked him what he knew 
about it. 
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Q That was the extent of your inquiry with regard 
to that memorandum? A That is right. 

• • • • 

273 Herbert J. Holland 

was called as a witness for and on behalf of CEA, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
BY MR. HOLSTEIN: 

Q Will you state your full name, please? A Her¬ 
bert J. Holland. 

Q What is your occupation, Mr. Holland? A I am 
the manager of the Foreign Department of the Com¬ 
modity Division, Merrill, Lynch, Pierce, Fenner and 
Beane. 

Q As such, what are your duties, briefly, Mr. Hol¬ 
land? A Handling the foreign cash commodities busi¬ 
ness of Merrill, Lynch. 

Q Were you so engaged on October 1, 1947? A No, 
sir. 

Q What was your position at that time? A I was 
then Washington representative of the Commodity Divi¬ 
sion of New York. 

274 Q Of Merrill, Lynch and Company? A Of 
Merrill, Lynch, New York, yes, sir. 

Q As manager of the Commodity Division, what were 
your duties? A I was responsible for all information 
of a Washington nature which was of interest to the firm 
in commodities. 

Q Information with respect to prices? A Washing¬ 
ton developments of all kinds relating to prices, et cetera. 

• • # # 

Q I ask you to direct your attention to this mimeo¬ 
graphed copy of a document which is in this record as 
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Government’s Exhibit No. 1. Can you tell us the cir¬ 
cumstances under which you first saw that document? 
A Yes, sir. Mr. Reeside came into my office somewhat 
hurriedly on October 1, 1947, sometime early in the after¬ 
noon. He said that he had something here that wa^ im¬ 
portant and that would undoubtedly be of interest to me. 
After I read it, I made every effort first of all to find 
out something more about it. It was a rather unusual 
document, and naturally before doing anything with it, I 
wished to find out as much as possible about it. 

I tried, therefore, to check it, first with Mr. Redside 
from whom it had come, and secondly with one or 
275 more of the references named below. 

Q Did you get in touch with any of the refer¬ 
ences contained on the document below, Mr. Prichard or 
Mr. Cronkhite? A Yes, sir. 

Q What did they tell you? What did you ascerjtain 
from them? A There was nobody available at that time. 
As a matter of fact, I put my assistant, Mr. Cassid|y— 
T asked Cassidy to call Mr. Prichard and anyone els^ he 
could locate of these names here, and he reported back to 
me immediately that no one was available, but that he had 
left word to call back. We did not get any message back 
from anyone of these until about 4:30 that afternbon. 
Mr. Prichard called back. T got on the phone, and I 
asked Mr. Prichard what he knew about this. He Said 
he knew nothing of it, it was the first that he had heard 
of it. That, in short, it was entirely new to him. 

Q When Mr. Reeside brought it to you did he tell You 
where he got it? A No, sir. 

Q What did he tell you about it? A He told me 
nothing at the time when he brought it to me. 

# # • # 

280 Q What is the purpose, Mr. Holland, of putting 
information of this type on the wire to your Chi¬ 
cago office? A That was purely and simply an inter¬ 
office communication, as distinct from putting it on, let’s 
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say, our supplemental wire which goes to all offices or 
putting it on even our private wire. It was simply 

281 for the purpose of informing the head of the lard 
department of what I had, something that might or 

might not be discarded, something that might or might 
not be important. 

• # • • 

282 Q When your firm, let us say the Washington 
office, receives from a source which it does not 

question information "which it deems to be authentic, what 
does your firm do with that information if it is market 
information? A What does the Washington office do 
with it? 

Q That is right. A We would try to put it into the 
hands of the Department manager most concerned. Fail¬ 
ing that, if it were a matter of general interest we would 
put it into the hands of New York for proper analysis 
and proper distribution. They in turn might well put 
it on our supplemental wire. 

Q Will you explain that supplemental wire? What 
would be the result of placing it on the supplemental 
wire? A The supplemental wire consists of a network 
of wires supplemental to our private wires and which 
through a machine in each of our offices disseminates in¬ 
formation simultaneously. 

Q Haw many offices do you have in which that would 
take place, Mr. Holland, approximately ? A Approxi¬ 
mately—We are usually adding one a week. Approxi¬ 
mately, I think, 98. 

283 Q Where, approximately again, are they lo¬ 
cated? T mean with reference to the entire country? 

A They pretty well cover the country and Havana, Cuba. 

• • • • 

Q Mr. Holland, as part of your official duties, are you 
familiar with market conditions, and do you as part of 
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your position analyze market data and price infor- 

284 mation to determine its effect and value? A I 
did more at that time than now. T am now Con¬ 
cerned with foreign business. 

Q You were so engaged on October 1, 1947? A yes. 
Q Can you give me your opinion, then, Mr. Holland, 
as to the effect upon the price of lard that the circulation 
or dissemination of this memorandum to the press would 
have? 

285 MR. MELNICOFF: I object, Your Honor. T^his 
man hasn’t qualified himself as an expert witness 

on marketing analyses. There hasn’t been laid here any 
foundation of the availability of lard, the supply of lard, 
the open interests, the demand, all those necessary fac¬ 
tors which must go into a considered opinion, a considered 
judgment, as to what effect one bit of activity would 
have on the price of a commodity which is flexible and 
fluid as that was at that time. 

Accordingly, Your Honor, I object to that question. 
HEARING EXAMINER BAIN: I think he has been 
qualified sufficiently to testify to that. The objection is 
overruled. 

• * • • 

THE WITNESS: Tt would appear to me to be Cal¬ 
culated to have a bullish effect. 

BY MR. HOLSTEIN: 

Q By “bullish effect”, you mean what, Mr. Holland? 
A An effect on the up side. 

Q It would tend to increase the price of lard? A ifhe 
lard market, especially the futures market, is a sensitive, 
speculative market, and any piece of news, certainly sifch 
as this implies, if authentic, would tend, naturally, to h^ve 
an effect on such a sensitive market. 

Q By “bullish effect”, you mean an effect ralis- 

286 ing the price? A Naturally. Even an office bj>y, 
I think, could deduce from this that if more l^rd 
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is going to be bought by the government, it would be 
stimulative to the price structure. 

Q And is part of that opinion based upon the fact 
that large purchases of lard are referred to in that 
memo? A Oh, yes. 

Q What would your opinion be as to such a price? 
How would you characterize a price determined by such 
factors as are contained in that memorandum? Would 
that be a true price? 

• # • # 

BY MB. HOLSTEIN: 

Q Assuming the facts in this memorandum to 
287 bo true, would you characterize a price which was 
the result of its circulation as a manipulated price? 

MB. MELXTCOFF: Objection, Your Honor. T object 
to that. “Manipulated price”. Unless he defines what 
is a manipulated price or tells us first what he under¬ 
stands a manipulated price to be and gives the facts upon 
which he makes that determination. 

A manipulated price isn’t something that we can drag 
in here and talk about freely. It just can’t be. I object 
to it. 

HEARING EXAMINEB BATN: The objection is 
overruled. 

THE WITNESS: In trying to answer your question, 
a price is made up of all the factors involved, and if this 
were a factor, that is, that a large amount of lard were 
going to he bought, and were so accepted as authentic, 
it naturally would have an effect on the price. It would 
be part of the numerous price factors which enter into 
the determination of a price at anv given time. 

BY MR. HOLSTEIN: 

Q But if that factor were not true, Mr. Holland, would 
the price be a manipulated price? 

MR. MELNICOFF: I object, Your Honor, again. He 
hasn’t defined what a manipulated price is. 
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HEARIJm Gr EXAMINER BAIN: It has always seenjied 
peculiar to me that in general, you might s^y, 
288 everyone knows the meaning of “manipulation” 
except in a CEA proceeding. 

I think manipulation has a definite enough meaning, 
and that a man in a brokerage firm in the position of 
this witness has some idea of what manipulation means. 
The objection is overruled. 


Q Not at all. Assuming that the factors stated in 
the memorandum were not true, would the resulting price 
in your opinion be a manipulated price? A I can an¬ 
swer it in this way only: that it would have been 
289 a factor tending at the time to stimulate the price, 
and if later proved untrue the market—subject, of 
course, to the other influences in the market—would tend 
to readjust itself. 

Q Would tend to go back down, you mean? A To 
the extent of the effect of such a bulletin, such a news 
item, such a piece of information, which later proved 
untrue, in relation, of course, to the other factors in the 
market. 

In other words, to try and put it on a common-sense 
basis, if the market got a piece of news of an overwhelm¬ 
ing nature that put the market sharply down or sharply 
up, and which piece of news was later denied, one cou|ld 
naturally expect the market to readjust itself. 

Q Let me put the question another way, then: 

Assuming that the facts or alleged facts stated in this 
memorandum are untrue, and assuming further that the 
memorandum gains general circulation or dissemination 
and has the bullish effect that you described, would the 
resulting price be a real price, or would it be an unreal 
and artificial price? 

MR. MELNICOFF: Objection, Your Honor. It is 
purely a hypothetical question. This witness is not vet 
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qualified, as I understand it, to answer such a question. 
In any event, a hypothetical question of this kind in my 
opinion is irrelevant. We have enough relevant 
290 and realistic factors here to postulate our ques¬ 
tions on the known facts and not upon hypotheti¬ 
cal situations. 

I object, Your Honor. 

HEARING EXAMINER BAIN: The objection is 
overruled. 

THE WITNESS: Well, let me put it this way: that 
it would be manipulated in the same sense as a price 
that had been created by a factor which later had been 
proved incorrect or untrue. 

• * • • 

294 Cross Examination 
BY MR. MELNICOFF: 

Q Mr. Holland, you stated on direct examination that 
you put the memo to the press on your intra-office wire 
to Chicago? A On our TWX wire, wdiich is an inter¬ 
communication with our Chicago office. 

Q That is a communication between offices of Merrill 
Lynch, Pierce, Fenner & Beane? A And other offices. 
The TWX, of course, is a wire that can be used anywhere 
throughout the United States. 

Q But this particular memo to the press went 

295 only to Chicago. A That is correct. 

Q To your Lard Department. A To our Lard 
Department. 

Q The government asked you to describe in detail the 
process you followed in disseminating what you believed 
to be authentic information. Do you recall that, sir? 
A Yes. 

Q That procedure was not followed in this case, is that 
true? A It was partially followed because, to answer 
the question now, naturally, any piece of information re- 
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lated, let us say, to lard, would go to and be discussed with 
the specialists handling that particular commodity. So 
in this case, as stated, I went so far as to pass this dn to 
that particular specialist, with no particular comment. 

Q Within your own organization. A Within our own 
organization, yes. 

Q That information was not made available to the 
public, was it, at that time? A No, to my knowledge it 
was not. 

Q Was it ever made available to the public? A Un¬ 
less it was made available by telephone. It was not to my 
knowledge, put on our supplemental wire, or distributed 
in that fashion. 

296 Q Is it fair to say that to your knowledge it 
was never made available to the public, to your 

knowledge? A To my own knowledge, yes. 

Q It was not made available? A To my own knowl¬ 
edge, it was not made available. 

* * * • 

Q You have said that upon receiving this memo from Mr. 
Reeside of your organization you immediately began to 
make inquiries with regard to it. Is that true? A Natu¬ 
rally, first of all of the source from which I had re¬ 
ceived it, and secondly, as I stated, from one or more of 
the references named. 

Q You said you considered it an unusual document. A 

Yes. 

Q Would you tell us why you considered it an unusual 
document, sir? A Because it was one. 

• • • • 

You said subsequently you sent it to Mr. Prichard. Do 
you recall saying that? A Yes. 

Q Was that with a letter or note of some kind, 

297 or just the document itself? A I had forgotten, 
frankly, until recently, that I had sent it to him 

by mail at all, but I find that I sent it to him with a 
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brief covering letter to the extent of saying “I am enclosing 
this document.” 

Q I see. Did you ever hear from Mr. Prichard in reply 
to your letter? A I can’t be definite about that. I was 
in telephone communication with him between October 1 
and the time that I sent the letter, and it is perfectly pos¬ 
sible. We are in touch with Mr. Prichard a good deal 
of the time now on the same governmental business. 

Q If you had any communication with him, it was so 
transitory that it made no lasting impression on you? A 
That is correct. 

* # # • 

Q Let’s discuss the price angle just a minute: 

You stated that the information made available to the 
public would have a stimulative or bullish effect on the 
market, provided that information indicated the market 
was going up; is that true? A Are you referring to 
this particular document? 

298 Q Yes. A I think I said, assuming such in¬ 
formation to be authentic, that that type of infor¬ 
mation, if authentic, would tend to have a stimulative 
effect; yes. 

Q Is it true, Mr. Holland, that that would have to be 
new information, not information already available, in 
order for it to have that effect? A Well, some informa¬ 
tion. In other words, I don’t know what is new, what your 
definition of “new” is. 

Q Perhaps I can help. In order for information to 
have the effect you just described, it would have to be 
information which was being made available to the public 
for the first time? A Yes, but I would have to qualify 
it bv saving; that the issuance of such information in an 
emphatic form might certainly have more effect than 
something that had happened actually two or three days 
before which had passed notice. 

In other words, if it had been issued by our firm as an 
authentic piece of information, it would have been some- 
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thing emphatic, something tending to bring to the atten¬ 
tion of people who may have overlooked it previously}. 

Q If it had been issued by your firm, it would have 
had that effect? A I don’t want to over-exaggerat^ the 
importance of our firm, but I think any statenjients 

299 that we do issue are seriously considered. 

Q I will say “seriously considered” is tc my 
mind a gross understatement, but I will accept it. A 
Thank you. 

* • • • 

Q Let’s strike that and start over again. Let m 
you this: 

The information contained on the memo, had it 

300 been in your possession prior to the time you read 
it there? A I may have seen individual par^s of 

it, let’s say, in a paper or elsewhere, but it was the first 
time that I, myself, saw it presented in that collected form. 

Q You do not now recall that it conveyed to your mind 
any new fact, a fact with which you were unfamiliar before 
you saw it on this piece of paper? A Well, it was new 
to the extent that government news items, developmsnts 
about government purchases, were something happening all 
the time. There is something new likely to happen inj the 
afternoon that didn’t happen in the morning. We supply 
try to keep up with wdiat is current. 

Q Of course, in keeping up with wdiat is current, ^ou 
also check it to make sure it is true before you use it? A 
We do our best. 

Q You stated that information of this type might l^ave 
had a bullish effect; that is, up. Do you recall saving 
that, Mr. Holland? A Words to that effect. 

Q Yes. That is merely a preliminary question to ^tsk 
you this: Will you tell us whether or not in your opinion 
the lard market during October, 1947, was a bull maijket 
or a bear market? A It is rather hard to answer tpiat 
from memory, because since early last year I have 

301 been out of touch with the speculative, domestic 
part of the business, the futures market. 
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Like the old answer, the market is bullish and bearish 
all the time. Such a sensitive market as the lard futures 
market cannot be said, except in broad price trends, to be 
anything but extremely sensitive at all times. 

Q Let me ask you this: You were familiar, were you 
not, with the fact tliat the supply of fats and oils, as well 
as lard, was short during 1947? A Yes. Very much so. 

Q You knew that the government was purchasing heav¬ 
ily in that market for domestic consumption as well as 
shipment overseas? A That is correct. 

Q And that shipment overseas went through govern¬ 
mental channels as well as private channels? A Yes. 

Q That the export of lard as well as other fats and 
oils was made pursuant to allocations issued quarterly 
by the Department of Commerce? A Correct. 

Q You knew that the carry-over, the available supply, 
was comparatively small as compared to the unusual de¬ 
mands that were being made upon that short supply? A 
T presume that I did my best to know all the news 

302 at the time. 

Q You knew that generally, as any reasonable 
person knows the factors affecting the business in which 
he is in? A X think that was my job, and I should have 
been at the time. 

• • • • 

In view of those circumstances, can you now recall 
■whether the price of lard was generally on the trend 
upward or generally on a trend downward? A I can’t 
specifically recall around October 1, 1946, no. 

Q Can you recall what it was during the calendar year 
1947, generally? A I can recall that we had some very 
violent movements in the lard market in that whole period. 
We had some sharp advances and some sharp declines in 
a very short time. 

• • • • 

Do you recall whether or not there was a sharp 

303 advance in lard prices at that time? A On what 
date? 
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Q On or about September 10, 1947, when the alloca¬ 
tions for the export of lard were officially announced? A 
No. T would have to look at my charts to see that. 

Q Do you recall that there was an advance at that time? 
A Offhand, no. 

Q Would you say there was a decline at that time? 
A The same answer. 

Q You just don’t know without consulting your darts. 
A I have the records there at my desk, but I have been 
out, as I say, out of touch with the domestic angle of fu¬ 
tures for at least a year and a half, so T haven’t had much 
interest in them. 

Q I am not asking the extent to which they rose. I 
am merely asking whether or not there was an advance. 
A I couldn’t recall. 

Q You just don’t know. Very well. 

Can you tell me whether or not this information con¬ 
tained in the memo to the press ever did stimulate the 
price of lard so far as you know? A To my knowledge 
T wouldn’t be able to answer one way or the other. It 
came out quickly. It was very quickly, as far as we kero 
concerned, at least, dismissed as something that 

304 was not a proper piece of information, and what¬ 
ever effect it had or might have had in my opinion 

was very brief. 

Q It died aborning, in other words. A Probably, yes. 

* * # * 

305 Q Mr. Holland, in this as well as other pro¬ 
ceedings, we have had a great deal to do with the 

magic word “manipulation”. Will you tell us what you 
understand manipulation to be? A Manipulation is, in 
my opinion, the act of creating an effect on the imrket 
price-wise. 

Q Heavy, concerted buying would have an effect? A 
Certainly. 

Q That could be, shall we say, unrelated buying, but 
having only one similar characteristic, and that is buying 
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in that market? A If the buyers outweighed the sellers, 
yes. 

Q Without regard to whether there was any associa¬ 
tion between the buyers or not? A Association between 
the buyers? 

Q Yes. A Oh, yes. T don’t know of any market in 
which there is such close association between the 

306 buyers as all to tend to get together on one side of 
the market. That would be impossible. 

Q I was hesitating to use the outlawed word “corner”. 
That is probably why my question wasn’t so clear. Never¬ 
theless, concerted buying and concerted selling are a factor 
in determining a manipulation and a manipulated price, 
are they not? A That is one way of manipulating the 
market, I presume, acting in concert. 

Q I am getting a lot of intelligence here. I may go 
out and do that after learning about it. But with that 
buying and selling, would it have to be made against a 
background of available supply and estimated demand! A 
The causes for speculative action are certainly numerous, 
and related to all the human characteristics of fear and 
hope. They are not always directly related to the statis¬ 
tics or the statistical background. 

Q A definite, concerted, pronounced buying program 
would have an effect price-wise on a commodity market, 
would it not, sir? A Oh, yes. 

Q Particularly in a sensitive market as, shall we say, 
the lard market? A A concerted buying effort, you 
say? 

307 Q Yes. A Oh, yes. 

Q That effect would be true whether the con¬ 
certed buying was done by one individual or a number 
of individuals ? A How can you have a concert with one 
individual? 

Q That is right. That would be true even if the gov¬ 
ernment were doing that buying. Isn’t that true, Mr. 
Holland? A Oh, yes. 


Q Do you know whether or not the government was 
making extensive purchases of lard in October, 1947? A 
To my memory, it had been making extensive purchases 
that year. 

Q All through 1947? A As far as I remember. I 
don’t remember about October specifically, but it was a 
general condition in which the government was buying 
lard. 

Q That buying, of course, was made necessary by the 
fact that we were the supplier nation in a world of deficit 
nations with regard to lard; isn’t that true? A Correct. 
One of the supplier nations. 

Q One of the major supplier nations, if I am not mis¬ 
taken. A Yes. 

Q That information was generally known, was it hot? 
I presume so, yes. 

308 Q Among the buying public, that is, the public 
that was interested in the price of lard. A Oh, 
yes; I assume so. 

MR. MELNICOFF: That is all. Thank you, sir. 

• • • • 

Redirect Examination 

BY MR. HOLSTEIN: 

Q I believe you stated, Mr. Holland, 
tion or alleged information contained in this 
to the press had previously appeared in other form in 
newspapers, but this was the first time it had been 
sented in collected form. 

I call your attention— A I think I said it 
have been. 

Q It might have been. You didn’t say it was? A 
I don’t think I said that. 

Q I direct vour attention to the last sentence in the 
first paragraph and to the last paragraph, both of wh|ch 
are in the nature of forecasts as to the future. 
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You didn’t intend to include those within the informa¬ 
tion that had appeared in the newspapers, did you, Mr. 
Holland? A I think I said that some of this information 
might have appeared in papers or otherwise, but 

309 I was referring at the time to facts rather than 
deductions and opinions. 

Q Thank you. 

One more question: You also stated—perhaps I don’t 
recall exactly, but the purport of it, as I got it, was that 
this memorandum to the press would have had a bullish 
effect, if authentic. 

Isn’t it also true, Mr. Holland, that even if the informa¬ 
tion were not authentic, it wmuld have the same effect had 
it received general consideration, since the public is in no 
position to question or to test the authenticity of state¬ 
ments such as are contained in this memorandum? A 
Assuming that it had received the implied endorsement 
of a firm like ours or some of our principal competitors, 
or How Jones or some official or reputable news distribut¬ 
ing agency. Assuming that, I say that it would tend to 
have a stimulative effect on the market. 

Q Is or is not a bullishly inclined market more sus¬ 
ceptible to stimulation of the kind that would be engen¬ 
dered by such a memorandum? A Would you repeat the 
question? 

Q Is a bullishly inclined market more susceptible than 
a market not bullishly inclined to stimulation such as would 
be caused by the release of information contained in that 
memorandum to the press? 

What I am trying to get at is this: Isn’t the 

310 bullish market more sensitive than a market that is 
not bullish? A I would say if you have a fire 

that is burning and add another log to it, you are in¬ 
creasing the size of the fire. 

MR. HOLSTEIN: That is all. 

* * • * 
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George L. Prichard 

was called as a witness by and on behalf of CEA tad, 
having been duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
BY MR. HOLSTEIN: 

Q Will you state your full name, Mr. Prichard? A 
George L. Prichard. 

Q What is your occupation, Mr. Prichard? A Direc¬ 
tor, Fats and Oils Branch, Production and Marketing Ad¬ 
ministration. 

Q Were you so occupied on October 1, 1947? A I 
was either Acting Director or Director. I believe I was 
acting at the moment. 

311 Q In connection with your duties are you familiar 
with programs of the Department of Agriculture 
with respect to fats and oils, including the acquisitions and 
export programs, particularly during October, 1947, or 
during the year 1947 ? A Yes. 

Q I ask you to direct your attention, Mr. Prichard, to 
this mimeographed copy of the document which is in this 
record as Government Exhibit No. 1. 

Can you tell me the circumstances under which you first 
became aware or first saw that document? A I had one 
or more telephone calls requesting information regarding 
this document. Mr. Holland, of Merrill Lynch, called me 
and T believe read the entire document to me on the tele¬ 
phone. He later sent it to me by letter. 

Q Did he make any request or did he ask any questions 
with respect to it? What was the purpose of his call? A 
I don’t remember the details of the call. His question re¬ 
lated to, shall I say, the implication that we were to buy 
tremendous quantities of lard. 

Q Do you remember what you told Mr. Holland at 
that time? A I told him that the release was not author¬ 
ized, that I had not authorized my name to be put upon 
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it, and that I knew nothing of the implication con- 

312 tained in the release. 

I would make no comment on our buying plans 
at any time. 

• * • • 

313 Q You do not know Ralph Moore? A No, sir. 
Q You have never seen Ralph Moore? A I 

have seen someone within the last few months who was 
pointed out to me as being Ralph Moore. 

Q I see. 

# • • • 

Q Will you direct your attention, Mr. Prichard, to the 
first paragraph of that memorandum? A Yes. 

Q The paragraph which states that “approximately 
$153,900,000 may be expended for the commodities”, re¬ 
ferring to edible fats and oils, and consider that to- 

314 gether with this third paragraph, which states that 
“This leaves approximately $147 million to be ex¬ 
pended for the purchase of edible fats and oils—”. A 
Yes? 

Q As of October 1, 1947, had there been any oblige 
tion or commitment by the United States to spend either 
the greater part of $153,900,000 for fats and oils, as stated 
in the first paragraph? A Not that I know of, sir. 

Q Had there been as of that date any commitment to 
spend the greater part of $147 million for lard? A No, 
sir. I might amplify there, Mr. Holstein— 

Q Yes? A Our allocations for the quarter include 
an allocation of 118 million pounds of fat, which was all 
types of fat; oil, peanuts, soybean oil, whatever we deter¬ 
mined should be bought. 

Q That was for the last quarter of 1947 ? A That was 
for the last quarter of 1947. Our program was much 
smaller thereafter for government procurement. 

Q Will you direct your attention to the last sentence 
of paragraph one, Mr. Prichard, which states that this 
amount, referring to $153,900,000, “of this amount, lard 
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will unquestionably account for the greater part <^f the 
funds to be spent”. A Yes. 

315 Q Was that an accurate statement in the light 
of the information that you had as to allocations and 

commitments on October 1, 1947? A No, sir. 

316 Q Will you direct your attention to the second 
sentence of the second paragraph, directing your 

attention to the entire paragraph ,if you will, Mr. Prichard, 
which states that: “Currently only $5,263,246 has been 
used in the purchase of 29,621,900 pounds of lard. The 
amount spent in the same period for other edible fat^ and 
oils is considerably less than one-half million dollars.” 

What was the significance of those two sentences to 
you? A You mean to me? 

Q Yes. A My personal interpretation? 

Q Yes. A It is rather hard to make one on that para¬ 
graph alone. Taking this release as a whole and rea<jling 
that paragraph, I would draw the implication that the ratio 
of lard to other fats and oils or products would continue 
in the same ratio. 

Q The same ratio as is set forth in the second para¬ 
graph? A Yes, sir. That would be my interpretation. 

Q Do you have any information as to the significance, 
or any opinion, as to the significance, of the figure $147 
million which appears in the third paragraph? A NA, I 
do not. I took it to be a subtracted figure from the first 
paragraph. Of course, it isn’t a residual figure. It| is 
an approximation. 

317 Q Will you turn now to the fourth paragraph. 
Mr. Prichard, which states that, and I am quotiiig: 

“Faced with this demand for lard the Department of Agri¬ 
culture recently passed up the opportunity of acquiring 
a large offering of lard by purveyors at prices well below 
present levels.” | 

Was that a truthful statement, Mr. Prichard? A I 
have’nt been back in to our records. I think likely it is. 
As I recall, the prices had been lower. The fact that we 
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did not buy when prices were lower than they were at 
the time this was written would indicate that we had 
passed up cheaper prices. The same is true, I might add, 
of any buying operation we or any private buyer carries 
out at the end of a year or any other period. You can look 
back and pick up lower periods of time when you should 
have bought. 

• • • • 

318 Q Mr. Prichard, do you know of any offering 
of lard which at the time the offer was made was 

at a price below the existing level? 

MR. MELNICOFF: Existing level when? 

MR. HOLSTEIN: At the time the offer was made, at 
any time that an offer was made, did any person offer 
to sell to this department cheaper than the market price 
at the time he made the offer? 

THE WITNESS: I couldn’t give you a specific answer 
to that without going back to the bids. It is my recol¬ 
lection that some such offers were made to us and were 
accepted. 

Q Would you recollect whether such offers were passed 
up? A I have no recollection of our rejecting offers at 
or below market price. 

Q Will you direct your attention to the last paragraph, 
Mr. Prichard? As of October 1, 1947, were you aware 
of any promises as stated in this memorandum to add to 
the exports of fats and oils or any program calling for 
increased exports of fats and oils or lard? A None, other 
than had previously been announced. At that time 1 
might add only the fourth quarter of 1947 had 

319 been announced. 

Q As of October 1, 1947, was the Fats and Oils 
Branch of the Department of Agriculture expecting to 
make maximum purchases of fats and oils, with stress on 
lard from then until April, as stated in the last paragraph 
of this memo? A I don’t know what is meant here by 
maximum purchases, nor do I know what is meant by 
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stress on lard. It is my best recollection that at the time 
we were stressing shelled peanuts, which we were acquir¬ 
ing in large quantities under our price support program. 

Q The extent of the purchases that the Government 
was expecting to make as of that time were included within 
the total allocation of 118 million pounds of fats and pils 
of all kinds for the third quarter, were they? A For the 
fourth quarter. 

Q I mean the fourth quarter. A Yes. With a lew 
minor exceptions, that is correct. 

Q Is that the extent of any information that the Fats 
and Oils Branch had made public with respect to pur¬ 
chases of fats and oils or lard? A To the best of iny 
knowledge, that is correct. 


• • • • 

320 BY MR. HOLSTEIN: 

Q Let’s turn for a moment to paragraph 3 again, 
Mr. Prichard, in which it is stated that “This leaves Ap¬ 
proximately $147 million to be expended for the pur¬ 
chase of edible fats and oils. ...” reading that in con¬ 
nection with the first paragraph, which says that lard will 
account for the greater part of the funds to be expended, 
we can assume that $75 million would be approximately 
the greater part of $147 million. Can you tell me no|w, 
Mr. Prichard—and it is not necessary to be exact about 
this—approximately how much lard $75 million wou! - 
have bought at October 1947 prices? A That would de¬ 
pend. You would have to pick a specific price. If you as¬ 
sumed 25 cents a pound f. a. s., that would have bong it 
300 million pounds of lard. 

Q Twenty-five cents a pound would be a fair pripe 
for lard in October 1947? A I don’t recall the prices 
too specifically, Mr. Holstein, but I think that won 
cover it. I think, however, let me add, if we had bought 
300 million pounds of lard, the price wmuld not have been 
25 cents per pound. 
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Q The Government would have procured at least 300 
million pounds of lard at that price? A I say had we 
procured 300 million pounds of lard, there would have 
been a much higher price in the market for any such 
hyopthetical item. 

321 Q I would like you to read into the record at 
this point, Mr. Prichard, some figures taken from 

the Board of Trade year book for 1947. That table that 
you find before you shows the shipments of lard out of 
Chicago for the years 1944, 1945, and 1946. Would you 
give us those figures, Mr. Prichard? A The figures of 
lard? 

Q Lard shipped out of Chicago. A In 1944, 475,684,- 
000. For 1945, 232,079,000. For 1946, 244,362,000. For 
1947, 323,768,000. 

Q Then this 300 million pounds that could have been 
purchased with $75 million, in accordance with the infor¬ 
mation contained in this memo, and those purchases being 
made from October until April, in an eight-month period, 
would be equivalent roughly to the total shipments of lard 
out of Chicago for the year 1945, I believe. Is that cor¬ 
rect? Is there one year where the shipments were 323 mil¬ 
lion? A That 232 million, sir. 

Q 323 million? A For 1945. 323 million was for 

1947. 

MR. MELNICOFF: May I interrupt just a moment. 
Your Honor? I wish to make an objection for the reason 
that this entire line of testimony is based upon a mis¬ 
reading of paragraph 3 of Government’s Exhibit 1. You 
will recall. Your Honor, that this line of questions began 
by a statement of counsel for the Government. He 

322 said read paragraphs 1 and 3 together, and he said 
that $75 million was the greater part of $147 million, 

the figure which appears in paragraph 3. Then he has 
gone on now to ask the witness how much lard $75 
million would purchase. 

I wish to call your attention to the fact that paragraph 
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3 reads as follows, paragraph 3 of Exhibit 1: “ This 
leaves approximately $147 million to be expended for the 
purchase of edible fats and oils.” Not lard alone. So all 
this testimony as to how much lard $75 million would pur¬ 
chase at even the assumed price of 25 cents a pound is 
completely irrelevant. It is based upon a mis-reading of 
paragraph 3 of Exhibit 1. On that basis, Your Honor, I 
ask that all this evidence be physically stricken from the 
record. I raise it now rather than on cross examination 
because I thought we could reach it a little more quickly 
here. I believe it should be stricken rather than countered. 

MR. HOLSTEIN: If there is any misconception, Your 
Honor, it arises on the part of counsel for respondent. He 
ignores the paragraph of the memo which states very 
specifically, of this amount, the lard will unquestionably 
account for the greater part of the funds to be spent. If 
$147 million are the funds to be spent and $75 million are 
the greater part of those funds, then it follows that lard 
will account for the spending of $75 million. 

MR. MELNICOFF: That is not the conclusion 
323 from the reading of those figures at all. It aqds 
apples and oranges together, and that isn’t proper. 

HEARING EXAMINER BAIN: I don’t see that 
there is anything improper about it. I don’t see how 
much less than $75 million could be the greater portion of 
$147 million, and there is the plain statement right there 
that lard will unquestionably account for the greater part 
of the funds to be spent. I don’t see any other interpre¬ 
tation you could give it, except maybe Mr. Holstein’s figure 
of $75 million was too low. 

MR. MELNICOFF: I think it is too high but that 
is my opinion. 

THE WITNESS: May I comment on that? I was 
asked for my personal interpretation of this memo, whether 
or not that was what I was giving you. I might be in 
error in my interpretation, but that is the interpretation 
I made of this particular time. 
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BY MR. HOLSTEIN: 

Q We were discussing the comparison of the amount 
of lard that could be bought with $75 million, namely 300 
million pounds, with the amount shipped out of Chicago 
during the years 1944, 1945 and 1946. It is showm that 
this 300 million pounds of lard, which would be purchased 
during the six-month period, as stated in the last para¬ 
graph of the memorandum of the press, would be roughly 
equivalent, and in one case considerably greater, than 
the total amount shipped out of Chicago in a 

324 single year. The last figure referring to 1945, 
when 323 million pounds represented the total 

shipped out of Chicago. As a matter of fact, Mr. Prich¬ 
ard— A I believe, Mr. Holstein, we added 1947 in there 
which shows 323 million. 

Q It would be roughly also ouqivalent to the figure for 
1947. 

Mr. Prichard, we have here some more figures with 
respect to lard consumption in the United States given in 
the “Agricultural Statistics,” issued by the United States 
Department of Agriculture for the year 1946, which I 
would also like to have you read into the record. You 
will find marked on that page a figure showing the con¬ 
sumption of lard in the LYiited States, 1 believe, for the 
year 1945. A Yes, sir. That is the figure you would 
like? 

Q What is that figure? A 1,879,000 pounds. 

Q Can you give us the year before and the year after, 
if you have it? A I do not have 1946, the year after. 

Q What is the year before? A 1944, 223 million. 

MR. MELNICOFF: mat is that? 

MR. HOLSTEIN: Pounds of lard consumed in the 
United States. Is that correct, Mr. Prichard? 

325 THE WITNESS: That is correct. 

BY MR. HOLSTEIN: 

Q On a six-month basis, taking the most favorable of 
these figures, which is the 1944 figure, one million pounds 
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of lard would be consumed in the United States in a dix- 
month period, would it not? A On that basis, yes, sir. 

Q On that basis, which is the highest of the two figures. 

This memorandum forecasts a purchase on the assump¬ 
tion of the computation that we just made, of 300 million 
pounds of lard over a six-month period, roughly 30 per 
cent of our consumption over a six-month period. What is 
your opinion, Mr. Prichard, as to the effect of the removal 
for foreign shipment or for export of one-third of the tofal 
available consumable supply of lard in this country? A 
Would you repeat that, please? Just the last part of it. 

Q I don’t know whether I can repeat it or not. Will 
you read it? 

(The pending question was read bv the reporter.) 

BY MR. HOLSTEIN: 


Q I would like to correct that question. Let me repeat 
it: What would be the effect, Mr. Prichard, on the price 
of lard of the removal for export of one-third of th e 
amount of lard consumed in the United States tor 
326 a six-month period? A As I pointed out befojre, 
there would be a very definite increase in price. T 
believe I mentioned previously that we could not have 
bought such a quantity of lard at the assumed figure of 
25 cents a pounds. I would like to point out also that this 
figure includes both federally inspected and non-inspected 
or farm-produced lard. So your figure to compare with 
the 300 million which would have to be federally inspected 
would be much smaller than the billion pounds you assume 
in asking your question. 

Q The figure that you are referring to is the 1944 con¬ 
sumption figure, is that correct? A That is right. 

Q That includes both federally and non-federallv in¬ 
spected lard? A That is right. 

Q Mr. Prichard, what is the policy of the Fats and Oils 
Branch with respect to announcements in advance of ac¬ 
tual purchases of lard or fats and oils? A W 7 e do not 
announce any specific quantity, except in the case of some 
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minor items. We announce that we will consider offers 
by vendors. 

Q What is the reason for that policy? A We like to 
be in a position to consider offers and then buy what seems 
to be desirable at the moment upon the basis of informa¬ 
tion that we have available to us. We don’t know 

327 of any lard buyer or anyone else in the country 
that goes out and says “I want to buy ‘X’ thousand 

tons of this commodity.” We try to handle our buying 
operations on the same basis as does business. 

Q Is the reason for that such advance announcement 
would have upon price? Is that one of the reasons? A 
That is one of the reasons. 

Q You are familiar of course with the effect which 
buying has upon price, not only by the government, but 
by any buyer; is that true, Mr. Prichard? A Yes, sir. 

Q In your opinion, Mr. Prichard, would the release 
or criculation generally of this memorandum, had it been 
so released and circulated, have had an effect upon the 
price of lard? A In my opinion, yes. 

Q Can you state what that effect would have been? 
A Basing it upon my interpretation of the memorandum, 
it would have been to increase the price of lard over what 
it would otherwise have been. 

• * • • 

Cross Examination 
BY MR. MELNICOFF: 

Q Mr. Prichard, may I refer you to paragraph 

328 one of Exhibit 1 wherein it is stated that “Ac¬ 
cording to the President’s September 26 statement 

of the estimated export availabilities of edible fats and 
oils and peanuts approximately $153,900,000 may be ex¬ 
pended for the commodities ...” 

Do you challenge that figure in any way, sir? A No, 
sir, I don’t challenge it. 
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Q Do you accept it as correct? A I am not sure 
what is meant by the particular sentence, ‘‘may be ex¬ 
pended for the commodities.” It isn’t very specific &s to 
what the expenditure would purchase. 

Q Let me refer you to respondents Exhibit No. 1, J)age 
6 thereof. I direct your attention to the marked line on 
page 6, which reads ‘‘Edible fats, oils and peanuts . . .” 
the third column under the heading “probably cost”. You 
see in millions of dollars the figure $153.9. A Yes, sir. 

Q That is the same figure that appears in paragraph 
one of the Exhibit 1, is it not? A Yes, sir. 

Q So that figure is true, is it not? A I assume that 

it IS. 

Q When we get down to paragraph 3 the statement 
is made: “This leaves approximately $147 million to 
be expended for the purchase of edible fats and oils,” 
and so forth. 

Now, sir, how many different types of fats and 
329 oils are there? A They are quite too numerous, 
I believe, to read into the record here. 

Q They are quite numerous, are they not? A Yes, 
sir. 

Q And it is quite reasonable to assume that the 
last sentence of paragraph one of Government’s Exhibit 
1, memo to the press, it is quite reasonable to believe 
that that last sentence which reads, “Of this amount,” 
$153,900,000, “lard will unquestionably account for the 
greater part of the funds to be spent,” for all fats and 
oils? A That is the greater part of the $153 million. 

Q Yes. But of the $153 million would, the greater 
part would be spent, is it not true, for several kinds 
of fats and oils? A My interpretation, is that what 
you are asking? 

Q Yes, I am asking for your intepretation. A It 
would be more than half of the $153,900,000 would be 
spent for lard. 

Q Let me ask you this: Isn’t it a reasonable inter- 
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pretation that what is meant by paragraph 3 is that 
more would be spent for lard alone than would be spent 
for any one of the many kinds of fats and oils that 
would be purchased with this $147 million? A That 
might be a reasonable inetrpretation. It is not 

330 the one which I placed on it, not knowing the in¬ 
tent when it was written. 

Q Very well. Thank you. 

You spoke about the export of lard and you read 
into the record the figures for 1944, 1945, 1946 and 1947. 
Isn’t that true? A No, sir; I don’t believe we read 
export figures. We read consumption figures and ship¬ 
ments from Chicago. 

Q I beg your pardon. By export figures, I meant 
shipments from Chicago. You didn’t read the figure for 
1946. You don’t have those? A That is not on this 
table, no, sir. 

Q Do you have any figures for any part of 1948? We 
are in the last month of that year. A Not for ship¬ 
ments from Chicago. I don’t have those. 

Q I see. The shipments from Chicago would be the 
ones that you read into this record for the years 1944 
through 1947 ? A That is right. 

Q Were there other shipments of lard from the United 
States other than that which moved from Chicago? A 
This, as I take it, is not an export figure. It is a physical 
movement from Chicago. 

Q That is right. So there was other lard which moved 
from Chicago which moved from the United States 

331 other than that which appears in the figures that 
you read into the record? A That is quite 

right. This is just the Chicago market figure. 

Q Surely. I wasn’t challenging those figures. I just 
wanted that additional statement. A Yes, sir. 

Q You have referred to your announcement policy 
and you said that there was no advance announcement 
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of your purchase policy. Is that true, Mr. Prichar4, as 
to quantities? A As to quantities. 

Q It is true, is it not, that the lard export plans for 
the year 1947 were known far in advance of the time 
they were announced by the Department of Agriculture, 
isn’t that true? A No, sir; I don’t believe they were. 

Q Are you familiar with George A. Parks? A f es, 
sir. 

Q He is the statistician of the Fats and Oils 
A Yes, sir. 

Q Are you familiar with the statement that he made 
before a Congressional Committee that plans, and I am 
quoting now, “That plans to increase lard exports for 
the last quarter of the year from 35 million to 70 million 
pounds became known several days before the announce¬ 
ment was made September 1.” A I am quite familiar 
with that, sir. 

332 Q Then in the light of that statement, can you 
now tell me that the lard export plans of the De¬ 
partment were not known in advance of their announce¬ 
ment by the Department of Agriculture? A I certaihly 
can. May I explain that? 

Q I certainly would like to have an explanation, Sir. 
A Yes, sir. The allocation of lard as lard was 69,700,^00 
pounds. Seventy, I believe, is the round figure. 

Q Yes, sir. A In addition there was a sizeatle 
allocation of unspecified fat, and I am sure that as of 
October no one knew that because we didn’t know our¬ 
selves what part would be lard, what part would be 
shelled peanuts, what part would be soybean oil and (so 
forth. 

Q Yes. I am referring, however, to this statement 
made by Mr. Parks. He says that the plan to increase 
lard exports for the last quarter of the year from 35 
million to 70 million pounds became known several da^s 
before the announcement was made September 10. Whs 
he right in that statement? A Quite correct. The^e 
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was a sizeable volume of testimony before the Andresen 
Committee as to why the leak developed and all the rest 
of it. I would like to make clear to you that the figure 
mentioned by Mr. Parks related to the lard allocation as 
lard. The plans of the Department in tota were not 
divulged because the allocation also included 

333 121 million pounds of fat content unspecified. As 
of October Mr. Parks nor myself nor any of the 

rest of us had made up our minds what part of it would 
be lard. 

Q How do you explain his statement, if you can, 
that the information was known several days before the 
announcement was made on September 10? A We agree 
that it was known. 

Q You do agree that it was known. That was my only 
question. A Of course, that was lard as lard, and I am 
making the distinction that the complete plans of the 
Department were not known, because in addition to the 
allocation of lard as lard there was this rather large un¬ 
specified item. 

Q Yes, sir. But the announcement policy, despite the 
fact that it was a good one in your opinion, was broken 
in this instance. A Yes, sir. That is open knowledge, 
one that I regret very much, I might add. 

Q lam quite sure you do, sir. 

Mr. Prichard, in the course of your testimony you 
made some statement that there was an allocation of 118 
million pounds of fats and oils. I am sorry I don’t have 
it more definite than that. Will you refresh my recol¬ 
lection, please? A I have here our final summary 

334 of the. year. There were some adjustments made. 
My recollection is that that figure was originally 

121 million pounds. The final figure was 118 million 
pounds. It is labeled “Civilian Feeding Bizonal Germany 
and U. S. Foreign Relief Program, PMA Procurement.” 

Q Isn’t it the fact that the export allocations for the 
fourth quarter was in excess of 452 million pounds? A 
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The final allocation was 413,600,000 pounds. The original 
allocation as I recall was 451 million pounds. 

Q But it was in the neighborhood of 450 bullion 
pounds. A Quite correct. 

Q That was three times greater than it had ever been 
in any other quarter, is that true? A No, sir; ^hat is 
not correct. The allocation for the July-September, the 
preceding quarter, was 299,800,000 pounds. 

Q But it was an increase. A Yes. 

Q I may have been in error about three tinies as 
great, yes. A Yes, sir. It was an increase. 

Q A sizeable increase? A It was the difference be¬ 
tween 300 and 450. I might point out, too, for ycjur in¬ 
formation and for the record, that during the October- 
December quarter soybean and cottonseed moved in the 
market and lard production was heavier in Julv-Soptem- 
ber. 

• • • • 

337 Q Your testimony with respect to Exhibit No. 1, 
you have carefully indicated, was your personal 

interpretation. Is that true, Mr. Prichard? A Yeis, sir. 

Q And not necessarily the interpretation of a broker 
or speculator or the man in the street. A I doiji’t be¬ 
lieve I have asked any broker or speculator or man in 
the street for their interpretation. 

• • • • 

338 Q You don’t represent your personal interpre¬ 
tation as being that which would be had by persons 

generally? A No, sir. I don’t represent my personal 
interpretation to be anything other than my personal in¬ 
terpretation. 

Q In other words, you are not a pollster, are you? 
A No, sir; I have never taken a poll on this question. 

Q Mr. Prichard, isn’t it true that the Department of 
Agriculture -was buving heavilv in lard during 1947? A 
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That depends on how yon define heavy. We bought lard 
during the year. 

Q You bought a considerable amount of lard? A 
That still depends on what you define as considerable. 

Q Buying lard for export? A Yes, sir. 

Q Was that a new outlet for lard purchased by the 
Department, this export business? A I wouldn’t call it 
new. 

Q Had the Department purchased lard previously for 
export? A Yes, sir. 

Q In amounts as great as they bought in 1947? 

339 A I don’t know as we bought—I don’t know how 
the amounts would compare, but the Department 

had bought and shipped lard all during the war. 

Q Surely. I am talking now about our peacetime 
economy before the war. Did the Government buy lard 
for export? A Before the war the Department did not, 
to my knowledge. 

Q Then the export business was something they got 
into during the war and continued after the war as a 
measure of our dislocated economy as it existed then and 
to some extent exists now? A That is quite true. 

Q What percentage of lard production did the Depart¬ 
ment of Agriculture buy? A To give you a specific 
answer, I would have to go back and total up our pur¬ 
chases for the year, and I don’t have that information 
with me. 

Q Could you give it to us generally to save us that 
trouble? A I can give you a more pertinent figure I 
believe, and that is the total allocations for export dur¬ 
ing the year. 

Q Very well, let’s have that, if you will. A That is 
334 million pounds, plus the quantity purchased against 
this 118 million pounds which, as I recall, was between 
50 and 60. In other words, a total of about 370 

340 million pounds during the year allocated. 

Q Can you tell us -what was the effect of that 
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purchasing program on the price of lard? A You ihean 
of the Department’s purchasing program or the export 
program? 

Q Let’s try them one at a time. The Department’s 
export program. A I think that is a hypothetical Ques¬ 
tion. 

Q We deal with them intensely in this hearingl A 
No more effect by our buying than that purchased by pri¬ 
vate trade within export control. 

Q What was that effect? A I would say you wbuld 
have there the effect that is always brought on by de¬ 
mand for the product. 

Q That would be a bull market? A No, I wouldn’t 
say a bull market. 

Q It certainly would be a sustained market, would it 
not? A It would certainly have the effect of sustaining 
the market, the fact that that much lard was exported. 

Q Do you recall what price was paid by the Depart¬ 
ment for lard in August of 1947? A No, I don’t. 

Q If I told you it was 18 cents a pound, wpuld 

341 that refresh your recollection? A It wasn’t far 
from that. 

Q Do you remember what the Department was paying 
for lard in December 1947? A No. 

Q If I were to tell you it was 26 cents a pound wbuld 
that refresh your recollection? A No, I am afraid that 
one wouldn’t. I don’t recall the December prices. 

Q Twenty-eight cents? A I don’t remember. 

Q You don’t recall the December 1947 prices? A I 
am sure it was higher than it was in August according 
to my memory. 

• • • • 

342 Q In your direct examination you stated that 
you, as well as other members of the Department, 

I believe, were very careful never to divulge information 
with regard to allocations. Is that true? A That is 
quite true, sir. 
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Q Is it true, however, that in speaking to members of 
the Press or members of Congress you may have indi¬ 
cated what your program would have been? A No, sir. 

Q You don’t have any recollection of making such 
statements? A I recollect very positively that we did 
not, and I believe in the one instance of a leak you will 
find that was in the Department of Commerce and not in 
the Department of Agriculture. 

Q As a former employee of the Department of Agri¬ 
culture I am very happy to hear you say that. 

What was the result on the market after the leak, as 
you call it, disclosed the allocations? Did it go up? A 
There is a lot of conflicting opinion on that subject, too. 
The market went up, as I recall, before the information 
leaked out. 

Q Did it jump two cents the next day, do you recall? 
A I don’t recall that it jumped that much at one 
time. 

• • • • 

343 Redirect Examination 

BY MR. HOLSTEIN: 

Q Will you direct your attention for a moment, Mr. 
Prichard, to respondents Exhibit No. 1, page 6, with re¬ 
spect to which you answered a question on cross examina¬ 
tion. I believe the question had to do with the truth of 
the figure $153,900,000 contained in the first paragraph 
of the memorandum to the press. 

Your attention was called to the fact that that figure 
also appears on page 6 of Respondent’s Exhibit 1, under 
the table of ‘‘Estimated Export Availability 1947-1948.” 
Isn’t it true, Mr. Prichard, that the table contained, in 
respondent’s exhibit one, which is part of the report on 
the food situation made by the Cabinet Food Committee, 
reflects the estimated export availabilities of these various 
products as denoted by the title of that section, and the 
column in which the figure appears is merely the prob- 
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ably cost as denoted by the title there stated? A Yes, 
sir. 

Q And not the commitment or appropriation of $lp3.9 
million as might be deducted from the first paragraph of 
the memorandum to the press? A I think that is cor¬ 
rect. 

• • • • 

344 Recross Examination 
BY MR. MELNICOFF: 

Q I call your attention to the same paragraph, idr. 
Prichard, and ask you to read the three words immedi¬ 
ately following the figure appearing in paragraph on^ of 
Government’s Exhibit 1, which are “may be expended” 
and ask you whether or not that may not mean that is 
the amount which may be expended as the probably ccjst? 
A It may be expended. I don’t think you need to ^dd 
“probably cost.” 

* # • • 

HEARING EXAMINER BAIN: I have a question. I 
may have misunderstood, but I don’t think so. I believe 
a question will clarify the record. 

As I understood it, Mr. Holstein’s question related to 
the policy of the Fats and Oils Branch in announcing file 
quantities of purchases ahead of the actual purchases. 
As I understood it, Mr. Melnicoff’s cross examination re¬ 
lating to the so-called leak treated that so-called leak as 
a change of policy. Was that what you intended? 

THE WITNESS: No, sir, I did not so intend, 

345 and I did not assume it was taken in that manner. 

MR. MELNICOFF: It was not. 

HEARING EXAMINER BAIN: All right. 

THE WITNESS: I understood, if I may, Mr. Hol¬ 
stein’s direct question to relate to the announcement of 
specific quantities of specific items for purchase at a cer¬ 
tain time. 

MR. MELNICOFF: I characterized that as a leak 
rather than an exception to your policy. 
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THE WITNESS: It certainly was. 

MR. MELNICOFF: I agree. I was merely pointing 
out that there were times when that policy was not fol¬ 
lowed, and this was one of those occasions. It was not 
followed inadvertently, if you wish. 

MR. HOLSTEIN: Let’s clear it up on the record. 

THE WITNESS: May I speak just a minute? I think 
Mr. Holstein was referring to purchase programs carried 
out within the allocation. 

MR. HOLSTEIN: That is right. 

THE WITNESS: We might put out an offer and say 
that we granted bids on soybean oil. We would not say 
how much oil we -wanted. As we got the offers we would 
consider and we would say against this unspecified quan¬ 
tity we would take on so much soybean oil, which is 
quite a different thing from the allocation itself and quite 
a different thing from the leak you referred to. 
346 MR. HOLSTEIN: For the sake of clarification 
of the record, and for those of us who are not as 
well versed in the technicalities perhaps, let me ask this 
question: Was it and is it the policy of the Fats and 
Oils Branch not to state in advance that the Department 
as of a certain date in the future will purchase certain 
amounts of named commodities? 

THE WITNESS: We do not so state in our offerings. 

MR. HOLSTEIN: And it is the policy of the Branch 
not to do that? 

THE WITNESS: It is our policy not to do that. 

MR. HOLSTEIN: That was and is your policy? 

THE WITNESS: That was and is the policy, with the 
exception that I mentioned before of some little incidental 
items such as fatty acids. 

MR. HOLSTEIN: And the particular incidence to 
which reference was made here, the so-called leak, was 
not, if you please, an exception to the policy, but an in¬ 
fraction of that policy? 
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THE WITNESS: By an employee of another depart¬ 
ment. 

MR. HOLSTEIN: That is all. j 

MR. MELNICOFF: IVhich nevertheless did disclose 
that information which you normally kept secret, is that 
true? 

THE WITNESS: Quite true. 

• • • • 

347 Douglas B. Bagwell 

a witness for and on behalf of CEA, was recalled, 
and having been previously duly sworn, was examined 
and testified further as follows: 

Direct Examination 

BY MR. HOLSTEIN: | 

Q In the course of your investigation preceding ]the 
issuance of the complaint in this proceeding, Mr. Bagnlell, 
did you have occasion to interview Mr. Ralph Moore wjith 
respect to his relationship to some of the accounts speci¬ 
fied in this complaint? A Yes, sir; I did. 

Q I am going to direct my questioning now, Mr. B^g- 
nell, to what Mr. Moore told you on that occasion with 
reference to the connection between himself and th<j>se 
various accounts. Can you tell me the date of that inter¬ 
view with him? A It was November 14, 1947. 

Q Did you question him or did he speak of the account 
designated under the name of Elizabeth Anderson? A 
He mentioned Elizabeth Anderson account among several 
others. I think perhaps as many as 10 or 12. 

348 Q Did you make any memorandum of that inter¬ 
view that you had on that date with Mr. Moore, Mr. 

Bagnell? A Yes, I did. 

• • • • 

349 Q Can you tell me now what Mr. Moore to^d 
you with reference to the opening, financing, the 
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orders and transactions and the general conduct of busi¬ 
ness in the Elizabeth Anderson account, Mr. Bagnell? A 
Yes. He told me that this account was originally opened 
with $1700 deposited by Mrs. Anderson. He said that 
Mrs. Anderson was a friend of one of his secretaries, 
Miss Carolyn McIntosh, and she having heard Mr. Moore 
and Miss McIntosh discussing trading in commodities, 
decided she would like to trade some herself, so she 
opened an account with Daniel F. Rice Company, deposit¬ 
ing $1700 on October 24, 1946. She said that most of the 
trading in the account was the result of his advice or 
ideas given to Mrs. Anderson, and that Mrs. Anderson 
gave a power of attorney to Miss McIntosh permitting 
her to operate the account if she wished. The first trade 
was unsuccessful. Mrs. Anderson lost some money 
350 on eggs, and Mr. Moore wished to help her make 
back this loss and also perhaps make some profit 
in the account. So he continued to deposit funds into the 
account as needed, depositing a total of about $30,000 
during the whole life of the account. He said that when 
the account was closed, he withdrew the exact amount that 
he had deposited and turned over to Mrs. Anderson the 
profit. He also said that he received no fee and made no 
charge for having operated the account. 

Q Did he indicate to you that he had taken any se¬ 
curity for the amount of money which he had invested or 
deposited in that account? A He indicated that he had 
not taken any security at all. 

Q Did he state why he did these things for Mrs. An¬ 
derson, why he deposited $30,000 in an account maintained 
in her name? A The only reason he gave was because 
of Mrs. Anderson’s friendship for Miss McIntosh, who 
was an employee of his, and the fact that she apparently 
had been, I wouldn’t say induced, but apparently her first 
trade was the result of having heard her talking about 
trading, and she having lost $1700 of her own money, he 
felt he should help her make it back. 
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Q Did he discuss with you the account carried in the 
name of James E. McDonald, or sometimes known 

351 as J. Eric McDonald, at that time? A Y4s, he 
did. He told me that Mr. McDonald was the Com¬ 
missioner of Agriculture of Texas, that he had knowii him 
for many years prior to coming to Washington, that; they 
had a common interest in wishing to promote higher 
prices for the benefit of the producer, and that because 
of this background of friendship he opened an accoujnt in 
Mr. McDonald’s name in the books of Merrill Lynch, 
Pierce, Fenner and Beane, in September 1947, depositing 
$3,000 in the account. He said that the orders in the ac¬ 
count -were given by him sometimes, in fact usually, I 
believe he said, after discussing them with Mr. McDonald 
over the telephone. 

As in the case of Elizabeth Anderson, in fact all of the 
accounts we discussed, he said that he received no com¬ 
pensation or interest or commission from having operated 
the account. 

Q Did he indicate to you whether or not he had taken 
any security from Mr. James E. McDonald or J. ]Eric 
McDonald? A The same answer as in the Anderson 
case would apply here. In fact, the same answer will 
apply to all of these accounts, that they gave me the im¬ 
pression . . . —I don’t remember his words, but he gave 
me the impression that none of these people put up any 
collateral. In fact, in the case of many of them I gath¬ 
ered that they had no means by which to put up bol- 
lateral. 

Q And his sole reason for financing these ac- 

352 counts was his friendship for these various persons 
or the fact that they were friends of other friends 

of his? A Friendship direct or through associates, or 
in certain instances common purpose, common interests. 

Q You may have stated this but I want to be sure. 
With respect to the James E. McDonald account, did l^lr. 
Moore handle the orders and the trading in that accouht? 
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A He gave the orders to Merrill Lynch and said usually 
after discussing them with Mr. McDonald. 

353 Q Did you also discuss with Mr. Moore on the 
occasion of this interview an account carried in the 

name of Harold B. McDonald? A Yes. Harold B. Mc¬ 
Donald is the son of James E. McDonald. Mr. Moore 
indicated that he and Mr. McDonald, Sr., wanted to give 
Harold a little financial lift and opened an account in his 
name on the books of Merrill Lynch, Pierce, Fenner & 
Beane. According to Mr. Moore, this was without the 
knowledge of Harold B. McDonald, who lives, I believe, in 
McAllen, Texas. 

Mr. Moore deposited $4500, I believe, in that account, 
and the orders in that account he said were entered in 
the same manner as those described in the account of his 
father; that is, he gave the orders, Mr. Moore gave the 
orders to Merrill Lynch. 

He did not indicate whether he discussed these orders 
■with Mr. McDonald, Sr., before giving them to Merrill 
Lynch or not, or whether they originated strictly with 
Mr. Moore. 

Q Did you ever speak with Mr. Harold B. McDonald 
concerning this account? A Yes, I did. I talked with 
him in Texas, I think, some time in November, 1947. He 
indicated to me that he didn’t know anything at all about 
the account. In fact, he indicated embarrassment 

354 at the account being open, because of his being a 
federal employee. At that time there was some 

discussion of speculation and he was a little sensitive 
about it. 

Immediately after I talked to him, he went to the local 
office of Merrill Lynch and instructed them to wire Wash¬ 
ington to close any account which they might have in his 
name as he disclaimed any part of it. 

The account closed with a small loss, and someone made 
Merrill Lvnch’s loss. I don’t know who. 
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Q Did Mr. Moore state to you that either he or Mr. 
McDonald would bear the loss? A Yes, he did. 

Q May I refresh your recollection by referring yoh to 
your memorandum? A Yes, he said the loss of $60Q or 
$700 will either be paid by Mr. James E. McDonald or 
he would do it, which was done, I don’t know by whom. 

Q Did you also discuss the account carried in the 
name of Ruth B. Aspinwall? A Yes, Mr. Moore said he 
had known Mrs. Aspinwall’s husband, Harry Aspinwall, 
for some considerable period of time, that Harry Aspin¬ 
wall had formerly been employed by the Department of 
Agriculture and had been separated because of a reduc¬ 
tion in force, and after losing his position with Agricul¬ 
ture, Mr. Aspinwall approached Mr. Moore with the 
355 idea of trying to find some way to make some 
money, and he, Aspinwall, suggested some trading 
in frozen turkeys and nails. 

Mr. Moore wasn’t very familiar with trading in frozen 
turkeys and nails, so he suggested they trade in some 
commodity futures with which he had more familiarity, 
and also to let Harry Aspinwall have the necessary 
money. 

This account, however, was opened in the name of Mrs. 
Aspinwall in September, 1947. Mr. Moore deposited 
$3600 in it. Mrs. Aspinwall discussed the trading in the 
account, according to Mr. Moore, with Miss Nina Laing 
who relayed the orders to Laidlaw and Company, a bro¬ 
kerage house handling the account. 

Q Did you also discuss an account carried in the napie 
of Martin H. Heflin at that time? A Yes, Mr. Mot>re 
said that Mr. Heflin was from Oklahoma, and I think he 
had known him down in that part of the country. He 
also indicated that Mr. Heflin had been interested in soine 
public relations work or rather, had done some public re¬ 
lations work in which Mr. Moore was interested. 

As a result of this friendship and common interest, he 
financed Mr. Heflin’s activities in commodity futures. He 
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said, as in most of the other instances, that he sometimes 
initiated the orders, sometimes Mr. Heflin initiated the 
orders, sometimes they discussed them, and Mr. 

356 Moore passed them on to the brokerage house which 
in this instance was Daniel F. Rice and Company 

of Chicago. 

Q Did you discuss an account carried in the name of 
Glenn Blackshear? A Yes, Mr. Blackshear was also 
from the southwest, from San Antonio. Mr. Moore had 
known him for quite a long time. Blackshear came up 
here apparently with the idea of going into some sort of 
business with Mr. Moore which didn’t materialize. He 
was in debt, and Mr. Moore financed an account for him, 
depositing $2000 in it on September 15, 1947. 

This account was closed two weeks later on September 
30. Mr. Moore said that Mr. Blackshear got the profit 
of $255, and Mr. Moore got back his $2000. As in the 
other accounts, Mr. Moore stated that he passed the or¬ 
ders on to the brokerage house, but that they were gen¬ 
erally discussed with the owner, the person in whose 
name the account was carried. 

Q There was also an account under the name of Wil¬ 
liam J. Goodwin. Was that account mentioned by Mr. 
Moore? A Yes. Mr. Moore didn’t talk too much about 
his past association or acquaintance with Mr. Goodwin, 
but he did say he operated an account for him with Mer¬ 
rill Lynch, depositing $3000 in it, and that the trading 
in the account was upon Mr. Moore’s advice. 

My recollection is that that was rather a short- 

357 lived account, too. 

Q How about an account carried in the name of 
Carl Wilkens, or Wilken? A I believe his name is ac¬ 
tually Wilken. The brokerage house sometimes carried 
it as Wilkens, but I think it is W-i-l-k-e-n. Mr. Moore 
stated he was a statistician who had been of some help 
to him in the preparation of statistical data relating to 
market trends, and he loaned him money to trade. 
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He said, however, it was a little different situation in 
the case of Mr. Wilken, that all of the trading was di¬ 
rected strictly by Mr. Wilken, except one transaction 
which Moore made when Mr. Wilken was out of the bity 
at one time. That was a little deviation from the pattern 
of the other accounts. 

Q Do you recall whether he told you anything about 
the amount of money he loaned Mr. Wilken or put into 
the account? Can you recall that? A No, I don’t re¬ 
call, and I don’t find it in this memorandum. He sin^ply 
said he had loaned him money to trade. My impression 
is that he loaned him all the money that was put into the 
account. 


ro- 


ng, 

he 


358 Q Reference has been made here in this p 
ceeding to Carolyn McIntosh and Nina Lai 
either as associates or employees of Mr. Moore. Did 
give you any details with respect to the accounts carried 
in the names of those two persons? A We discussed 
both of those. The facts are about the same in the case 
of each of them. They, as I testified yesterday, Mr. Mobre 
said they were associated with him on a profit-sharing 
basis rather than as salaried employees, but performing 
substantially the same duties that a salaried secretary 
would. They both had trading accounts. Miss McIntosh 
had one with Merrill Lynch, and Miss Laing had one 
with Laidlaw, and both had accounts at some time wjth 
Daniel F. Rice. 

He said he and Miss Laing and Miss McIntosh woiild 
discuss trading together in the office, and that they fal¬ 
lowed the same pattern that he did. He said, and tjie 
record also shows this, that money was transferred bajck 
and forth from his account into theirs, and vice ver^a 
and that at one time while generally it was a matter |of 
his loaning money to them, at one time Miss McIntosh 
loaned him $20,000. He said he didn’t control the trad- 
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ing in the accounts, but that they did follow the 
359 same pattern because, as he explained it, they dis¬ 
cussed the questions together. 

Q The complaint also states that Mr. Moore influenced 
or advised trading in the accounts of Arline Hilyard and 
Edward L. Traylor. Did he tell you anything with re¬ 
spect to those two accounts? A He said Mr. Traylor 
rented part of his building. I believe Mr. Trailor was in 
some sort of airplane business. Arline Hilyard was Mr. 
Traylor’s secretary. They rented the top floor of the 
building at 1707 N Street, where Mr. Moore has his offices. 

He indicated that both Mr. Traylor and Miss Hilyard 
discussed trading with him and with Miss Laing and Miss 
McIntosh, but gave their own orders, and controlled their 
own accounts. He said he loaned Mr. Traylor $6000, not 
for the specific purpose of trading in commodities, but 
just a straight $6000 loan to use in any way that Mr. 

Traylor might desire. 

• • • • 

365 HEARING EXAMINER BAIN: I think I recall 
the exact situation, but I had better state it first 

to be sure: 

The motion is that the government now be required 
before it proceeds to choose whether it will rest its claims 
on the allegations that the respondent owned the various 
accounts or whether he controlled the various accounts. 
Is that correctly stated ? 

MR. MELNICOFF: That is correct, Your Honor. 

HEARING EXAMINER BAIN: The motion to 

366 require the government to elect or choose is denied. 

• • • • 

Cross Examination 
BY MR. MELNICOFF: 

Q Mr. Bagnell, will you tell me what factors you ob¬ 
served in Mr. Moore’s statement to you on November 14, 
1947, which led you to believe that these were controlled 
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accounts? A Limiting that to .just what Mr. Moore told 
me ? 

Q Yes, at this time. A The principle factor ip his 
statement to me that made me think they were controlled 
was the fact that this represented an advance of mpney 
by Mr. Moore in very substantial sums, in one instance, I 
believe, equal to about $30,000, to persons who had had 
no experience whatever in commodity trading and who 
had put up no collateral or security of any kind, and the 
sole hope that Mr. Moore could have that I could see of 
getting a return of his money would be for these accounts 
to be successful in commodity trading. 

Mr. Moore, T believe, is more or less an expert in cpm- 
modity trading, and it seemed to me I reached the 
367 inescapable conclusion that he controlled those ac¬ 
counts completely to protect his investment in thpm. 

Q The fact that he returned to himself only the amobnt 
he had originally advanced and did not share in the 
profits or charge any fee didn’t influence you at all in 
your decision? A No, it didn’t. The decision, as I spy, 
was based primarily on what seemed to me inescapable, 
that his only chance to get his money back was for the 
accounts to show a profit, because if the accounts lose 
money, it would seem to me he inevitably would stand 
the loss. I 

The people as I saw them had no collateral and bo 
means of financing their own trading. 

Q You spoke about a matter of $30,000. Which amopnt 
was that? A That was in the Elizabeth Anderson Re¬ 
count. That was not put in at any one time. That rep¬ 
resented the aggregate, approximately, that he advanced 
at various times. 

Q Mr. Bagnell, did you ever make any tabulation to 
determine what was the amount that Mr. Moore had ih- 
vested in these accounts at any one time? A No, I d|d 
not. 
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Q Did you make any investigation to ascertain how 
quickly these amounts were repaid that he advanced? A 
Only just from general observation of the accounts. 

368 Money was going in and out of them very fluidly. 
It would be put in one day and something drawn 

out a few days later. 

Q So this $30,000 figure you mentioned, I believe you 
said was in the aggregate? A That is right. It repre¬ 
sented the total that he at different times transferred into 
that account from his own account or by check. It doesn’t 
mean that at any one time by any means he had $30,000 
in the Anderson account. 

Q Thank you. That is the point I was trying to get. 
A That is correct. 

Q As you examined these accounts, did you say you 
observed a certain pattern in their operation? A The 
general pattern in all of them is that they were always 
long. They were always on the bull side of the market. 

Q Most everybody w^as pretty long at that time, were 
they not? A Everybody that was right was. 

Q Mr. Moore was generally right on the market? 
A I would say the most of his P and S statements had 
a blue figure at the bottom instead of a red one. 

Q Let’s look at the Glenn Blackshear account, and I 
ask you to consider that if you will, in connection with 
the Elizabeth Anderson account. 

Will you tell us how the pattern that you followed, 
the factors you gave weight to in the Glenn Black- 

369 shear account, how they compared with the con¬ 
sideration of those factors in the Elizabeth Ander¬ 
son account? 

• • • • 

THE WITNESS: I don’t have those accounts in front 
of me. Do you have copies, or can I get copies of them? 
MR. MELNICOFF: Yes. 

• • * • 
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BY MR. MELNICOFF: 

Q There, Mr. Bagnell, you have before you the Glenn 
Biackshear account, a transfer sheet compiled by the 
Commodity Exchange Authority, and I have accepted it 
as authentic. That account carries two names, do^s it 
not, sir? Two items? A This sheet that I have before 
me shows the receipts and disbursements into and out 
of the Glenn Biackshear account on the bool^s of 

370 Laidlaw and Company. It does not show any trans¬ 
actions. It merely shows the money paid in and 

the money coming out. It shows that the $2000 With 
which the account was opened on September 15, 1|947, 
was by means of a cheek of Lois Moore on the First 
State Bank of Granger, Texas. It shows that on Sep¬ 
tember 30 there was $2,255 withdrawn from the account, 
that is, the check of Laidlaw was issued against this 
account, and that that check bore the endorsement! of 
Glenn Biackshear and Ralph W. Moore. 

If you want me to compare that now to the Elizabeth 
Anderson account— 

Q Yes. I think you will find the Elizabeth Andeijson 
account is a great deal longer. A I think so. Tpere 
are two sheets of the Elizabeth Anderson account, pne 
on the books of Daniel F. Rice and Company, and ^ne 
on the books of Merrill Lynch, Pierce, Fenner & Be^ne. 

Q I don’t think it necessary to read the entire An¬ 
derson sheet, Mr. Bagnell. A In order to describe iny 
mental processes in thinking they were somewhat similar, 
T would like to point out one or two items on this one|. 

Q Very well. A The account of Elizabeth Anderson 
on the books of Daniel F. Rice was opened beginning in 
October, 1946. It was opened, as I testified yester- 

371 day, with a check of Elizabeth Anderson for $12p0. 
Then there was credited into this account on Feb¬ 
ruary 13, $108.50 which represented a check of Rice to 
Arline Hilvard. This found its way into the Elizabeth 
Anderson account. 
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Also, February 13, $75 found its way into the account, 
a check of Rice to Lelia Moore, endorsed Lelia Moore 
on June 12, 1947. There was left $1,905.25 in this ac¬ 
count, which was transferred and used to open an account, 
I believe, on the books of Merrill Lynch, Pierce, Fenner 
& Beane. 

Q Mr. Bagnell, pardon me. Before you move from 
the Chicago Trades, may I ask: did you make any in¬ 
quiry as to the disposition of any of the funds moving 
out of that account? A Yes, we examined such can¬ 
celled checks as were available to try to see where the 
money went that moved out of the account. 

Q Were you told where the money went? A The 
only money that went out of that account was $1,905.25, 
and that was a check to Elizabeth Anderson endorsed 
to Merrill Lynch, Pierce, Fenner & Beane. 

Q Did you know what became of that check? A The 
Merrill Lynch, Pierce, Fenner & Beane account shows a 
credit of $1,905.25, check of Daniel Rice to the order of 
Elizabeth Anderson. 

Q Would you say that was the same check? A I 
would assume it is; yes. 

372 Q What I want to know is: do you know whether 
it is the same check? A I couldn’t swear that 
that is the same check. In fact, I couldn’t swear to it 
under any circumstances, because even the books of Mer¬ 
rill Lynch would merely show what this shows here, that 
there was a check of Daniel F. Rice and Company. 

Daniel F. Rice Company could conceivably have given 
Elizabeth Anderson eight checks for $1,905.25. 

Q Did you ever ask anybody whether the item which 
appears on the Merrill Lynch sheet is the same item which 
also appeared on the Daniel F. Rice sheet? A We 
asked Merrill Lynch where the $1,905.25 came from. 
Their records showed it came from Daniel F. Rice. Their 
records would not show the check number or any other 
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identification at this late date, which would prove it was 
this identical check. 

Q Did you ask Elizabeth Anderson what that amount 
was? A I don’t think so. No. 

Q Did you ask Ralph Moore about that? A No. 1 am 
sure we didn’t. It would be my conclusion, from loo^dng 
at these records, that the net effect of this was to trans¬ 
fer the balance from the Elizabeth Anderson account on 
Rice to the Elizabeth Anderson account on Merrill Lyjnch. 
The matter got a little fogged up in that anojfcher 

373 check of $1,905.25 was credited to this account which 
was the check of Lois Moore on the First State 

Bank of Granger, Texas. 

Frankly, I don’t know the exact situation of that, if 
any. I still think that the proceeds of the Rice account 
found their w r ay into the Merrill Lynch account by sbme 
route or other. 

Q If that were a fact, would you know that by reason 
of your own investigation? A I would know that by 
reason of the investigation of which I was in general 
charge. 

Q Let me ask you this, Mr. Bagnell: 

When the Commodity Exchange Authority sets out to 
conduct an investigation, is it their purpose to ascertain 
all the facts, or just the facts which will point to a ■'rio- 
lation? A It is their purpose to ascertain all the facts 
that have any relevancy to the question. If they are f^cts 
that will prove it isn’t a violation, we are quite as anxibus, 
if not more than anxious, to get those than we are the 
other kind, because we don’t like to lose cases. 

Q Wasn’t it a pretty relevant fact to determine just 
where this check came from that opened up the Merrill 
Lynch account? A I don’t think it is particularly im¬ 
portant. The account on Rices’ books was closed on June 
12. The first entry on Merrill Lynch’s books is 

374 June 13. It seems perfectly obvious to me there 
was a continuing account, Elizabeth Anderson’s 
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account. This one check of $1,905.25 was one of dozens 
that were in and out of those accounts, dozens of them 
clearly came from Mr. Moore or Mrs. Lois Moore. 

Whether this particular $1,905.25 came from her or 
not, or -whether it was a straight transfer from Rice to 
Merrill Lynch I think was of very little importance. It 
certainly wouldn’t have had any effect on any conclusion 
I might draw. 

Q Let me ask you this: 

In view of the fact that you have stated that the pri¬ 
mary factor, I believe, that led you to conclude these 
accounts were controlled was the amouat of money that 
Mr. Moore put into them without security. Wasn’t it 
for that reason very important for you to know the 
source of every payment of money into these accounts? 
A I don’t think the $1,905.25 more or less would make 
a nickel’s worth of difference. In my analysis of this, 
I don’t consider that he did put up that $1,905.25. That 
was a transfer from the account that was already in 
existence to this account. 

Q Do you think he had anything to do with the Daniel 
F. Rice account that Elizabeth Anderson had? A Only 
to the extent—I don’t think he had anything to do with 
financing the account while it was still on Rice’s 
375 books. 

He told me the trading in this account resulted 
in general conferences between himself and Miss McIntosh, 
who had power of attorney on this account, general trad¬ 
ing discussions. 

Q Could w~e then dismiss from our consideration this 
account that Elizabeth Anderson had with Daniel F. Rice? 
A I couldn’t dismiss it from mine. 

Q Do you still think that the account that Elizabeth 
Anderson had on the books of Daniel F. Rice and Com¬ 
pany was a controlled account, controlled by Ralph Moore? 
A I think the trading in it was the result of Mr. Moore’s 
market opinion. 
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Q Is that in your opinion sufficient to constitute tiie 
control that has been alleged in this complaint? A ^7o. 
I would say this: I would say if this account stopped— 
this is just my personal view, you understand—if this 
account stopped on June 12, 1947, with Daniel F. R}ce, 
and that was the end of it, and there was no other account 
involved in a pattern at all, I would attach no significance 
to it in regard to Mr. Moore’s controlling it or not from 
what he told me, because she put up the money to sthrt 
with, and by itself down to June 12, I would attach no 
significance to it. 

Q I see. Now we pick up the story with Elizabeth 
Anderson on Merrill Lynch’s books. That, of 
376 course, you say was opened with the transfer of 
these funds? A There was a transfer, according 
to Merrill Lynch’s books, on June 16, which was fdur 
days after the account was closed in Chicago, of ihe 
credit balance, the same amount that was in the account 
at Chicago. 

Q The only significance you attach to the Chicago 
account is that it happened to be conducted in Washing¬ 
ton? A I considered it the same account. 

Q Let us take a look at the account of Bertha Davis 
with Daniel F. Rice and Company. A All right, s^r. 


377 Q As far as you know, did Ralph Moore par¬ 
ticipate in the profits of that account? A I haye 

no evidence whatever to that effect, and he has indicated 
to me he hasn’t. The documentary evidence indicates 
that Miss Davis—whether she is Miss or Mrs. I don’t 
know—got the $1,408. 

• • • • 

378 Q Do you know whether or not she could have 
withdrawn at any time on her own order any of 

the funds in this account? A I do not. 

Q If you knew that she could have withdrawn these 
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funds at any time without consultation or consideration 
with Mr. Moore, would that change your opinion as to 
whether this was a controlled account? A It would be 
something to consider, but I think there are quite a few 
factors in it. The question of whether she could have 
gone into Rice’s and said “Here is an account in my 
name, and I want the money”; the question of whether 
her understanding with Mr. Moore was such that she 
wouldn’t do that would be a matter to consider. 

I would have to know a great deal more than just 
whether she could legally have forced Rice to give her 
the money. 

* • • • 

379 A I don’t think so. Let me say this: As far 
as I know, the Bertha Davis account appeared on 

Rice’s books just like any other person’s account. We 
do not have any indication that there were any strings 
to it, so far as our information goes she could have gone 
into Rice’s and said “I am Bertha Davis, and I want my 
money. ’ ’ 

Q And she could have gotten it? A And she could 
have gotten it. 

Q I see. Yet, despite that fact, you still believe this 
was a controlled account? A Yes. 

• * # • 

Q Here is the account of Arline Hilyard. That ac¬ 
count shows that there was transferred into this account 
on July 17, 1946, $1500 from Ralph Moore. Is that 

380 true, Mr. Bagnell? A Yes. 

Q What is the following entry? A On Sep¬ 
tember 4 there was transferred back to the account of 
Ralph Moore $1500, September 4, 1946. A Yes. Tell 
me what you understand by those words, “Transferred 
from account of Ralph Moore, transferred to account of 
Ralph Moore.” I believe you know what it is, and I 
would like to get it in the record. A That indicates 
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that on July 17 Mr. Moore’s account on Rice’s books was 
charged with $1500, which was credited to Arline Hilyard. 

Q Any cash involved in that sort of charge? A No 
currency. The financial effect is just the same a|s if 
Daniel F. Rice handed Mr. Moore a check for $1500 and 
Mr. Moore hands it back to Daniel F. Rice, and bays 
“Credit this check to Arline Hilyard.” 

Q It was just a bookkeeping transaction, though, that 
is, you transferred funds from the credit of— A You 
took $1500 away from Ralph Moore and gave it to Ar¬ 
line Hilyard. 

Q It wasn’t actually cash moving? A Nobody picked 
up 15 $100 bills and carried them from one to the other; 
no. 

Q I see. What is your explanation, briefly, about that 
September 4 item, transfer to account of R^lph 
381 Moore? A That is the reverse of the Jul\ l 17 
item. Arline Hilyard’s account debited with $11500. 
Ralph Moore’s account is credited with $1500. Putting 
them right back where they started. He got his m<i>ney 
back, and she doesn’t owe him anything. 

Q Having in mind what you said about the loaning 
of money without security, as a matter of fact, t^iere 
wasn’t any loan of money between Miss Hilyard and Mr. 
Moore, was there? A Oh, of course. 

Q You consider that a loan of money? A Certainly. 
I borrowed some money from the bank not very long hgo, 
and they didn’t hand me any money. They gave rrie a 
deposit slip. 

Q But this represented only a transfer of credit. A 
So did this. 

Q Within the same amount, in the same banging 
house, in the same brokerage house. A So did this. 

Q And yet, you claim that that is the same as an 
actual transfer of funds? A Identically the same as 
if Rice had handed Mr. Moore $15000 in cash, and he had 
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taken it to the other window and handed it back, and 
said 4 ‘Credit it to Arline Hilyard.” 

Q Did you ever make inquiry of Miss Hilyard 

382 as to whether she could have disbursed these funds 
without consulting Mr. Moore? A No, sir. 

Q As far as you know, she could have? A That is 
right. What was the question again, please? 

Q As far as you know, she could have disbursed these 
funds without consulting Mr. Moore? A That is right. 

Q Would the same thing be true with respect to all 
these accounts that you have testified to as having been 
controlled? A As far as I know, any of those people 
could have gone into the commission houses involved and 
identified themselves and gotten their money. I think the 
commission houses would probably have been in a very 
bad spot if they had refused to let them have it. 

Q That would apply to all the so-called controlled 
accounts, I take it? A I think so. 

Q You mentioned in your previous testimony the name 
of Jerry Lesikar? A Yes 

Q Will you tell me why he is included as a 

383 controlled account? A I think my testimony on 
him was to the general effect, without refreshing 

my recollection, that he operated his own trading, that he 
was simply a friend of Mr. Moore’s who had come up 
here from Texas and went to see Mr. Moore, and they 
talked about futures trading. 

Q Did Air. Moore put any money in that account? A 
I don’t believe he did. 

T am not sure about that without refreshing my recol¬ 
lection from the memorandum. We talked about twelve 
or fifteen of those accounts. My recollection at the mo¬ 
ment is that he did not. 

384 Q I have here the memorandum, which I will 
show you, the one that I got from your office. A 

My other note there says—This is Mr. Moore’s telling 
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me. He says he had known Mr. Lesikar for some years. 
He came to Washington and discussed commodity trading 
with Mr. Moore. He financed and directed his own trad¬ 
ing. So that indicates that Mr. Moore did not put any 
money into the account. 

Q Will you tell me why he is included as a controlled 
account? A I don’t believe I can. 

Q But he is in there, isn’t he? A He is in tiere, 
yes. 

Q Very well. A The only reason T can think pf is 
that he discussed trading with Mr. Moore. 

* • • • 

Q Let’s consider the account of one William J. Good¬ 
win, an account on the books of Merrill Lynch, Pierce, 
Fenner and Beane, which was in operation apparently 
from September 16, until October 18, 1947. Will you 
indicate how that account was opened, Mr. Bagnell? 
385 A That was opened on September 16 with a de¬ 
posit of $3,000 and Merrill Lynch’s books show 

cash. 

Q Have you any idea that that w T as Mr. Moore’s caph? 
A T don’t have any idea wiiose cash it was. 

Q You don’t allege it was Mr. Moore’s cash? A There 
is not a thing on the tabulation that indicates anything 
except cash. 

Q What is the next item, please? A The next item 
is a check dated September 30 for $5,510 drawn agaifist 
this account which is endorsed William J. Goodwin ^nd 
Ralph W. Moore. 

MR. HOLSTEIN: May I ask whose account that is, 
please? 

THE WITNESS: William J. Goodwin, on the books of 
Merrill Lynch. 

MR. MELNICOFF: I might add, Mr. Holstein, it is 
shown on the controlled accounts, the third from the 
bottom on the exhibit. 


I 

I 
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BY MR. MELNICOFF: 

Q You had gotten to the withdrawal of September 30, 
I take it. A That is right. 

Q Is there another credit to that account? A Another 
credit on October 10 for $125, also labeled cash, with no 
further identification. 

386 Q October 18. Is there a further entry? A A 
further entry, a check drawn against the account 

for $125, this check is endorsed William J. Goodwin, 
Ralph W. Moore, Mayflower Hotel. 

Q In all fairness I should ask you to state how the 
check dated September 30 was endorsed. A I read it 
into the record. 

Q I am sorry, I didn’t hear that. A It was endorsed 
William J. Goodwin and Ralph W. Moore. 

Q What is the reason for including Mr. Goodwin as a 
controlled account? A This withdrawal of money to Mr. 
Moore was an indication that it was similar to the other 
accounts. I would like also to see what Mr. Moore told 
me about the Goodwin account. May I have the memo¬ 
randum? 

Q Yes, surely. You gave it to me. I would be glad 
to give it back to you (document handed to the witness). 
A Mr. Moore said he financed an account opened on 
October 9, for Mr. Goodwin, on the books of Merrill 
Lynch, Pierce, Fenner, and Beane by depositing $3,000. 
“The trading in this account was the result of my 
advice.” 

Q So your reason for including this was based on Mr. 
Moore’s statement. A Yes, and that does amend my 
previous answer that v r e had no indication of where 

387 the $3,000 came from. 

Q In all these instances viiere Mr. Moore told 
you he had loaned money to the various people involved, 
did you make an investigation to ascertain whether or 
not that v’as a fact? A We talked to some of the 
people. We examined the records of the commission 
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houses to see if much of the money did come from 
Mr. Moore. 

Q You were satisfied, were you not? A I was satisfied 
with his statement that he financed the trading, because 
I saw no reason for him to make a mistatement in that 
respect, and also all the other evidence corroborated what 
he said. 

Q The financial trading in your mind alone was suf¬ 
ficient to spell out the control required by the Commodity 
Exchange Act, is that right, sir? A I am not sure that 
that by itself, if other factors had been different from 
what they were in this case, I am not sure that that 
by itself would have been sufficient. If these people lad 
been market experts themselves, so there was a reason¬ 
able assurrance that Mr. Moore would get his money back 
if they did their own trading, if he stood some hope of 
getting something more than just his money back, if he 
was financing them with the idea that he would get a out 
in the profits, even though they controlled the trading, I 
would have said it was a reasonable assumption maybe 
that they were controlling. But the financing under 
388 these circumstances made it seem to me fantastic 
to believe that a man would put out money like that 
to those people unless he had control over them. That is 
just my opinion. You understand it is my conclusion? 

Q Surely. What about Mr. Wilkens. You know him, 
don’t you? A No, I did not. Only what Mr. Moore told 
me about him and I have never seen him. 

Q Are you aware of the fact that he is an economist? 
A I am. Mr. Moore indicated he was a statistician or 
economist. 

Q He is a business analyst? A I understood that 
from Mr. Moore. 

Q That he has made economic surveys for various 
persons in Washington and throughout the United States? 
A That is what I have been told. 

Q Would he be put in the class of 11 those people” who 
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were unable to care for their own affairs in trading? A 
You have seen the financial results of trading by some 
very noted economists whose names are much better 
known than Mr. Wilkens’, some of which have been quite 
unfortunate. 

Q Do you know some who weren’t as good economists 
as you think Mr. Wilkens is who were quite fortunate in 
their trading? A Yes. I don’t think Mr. Moore classi¬ 
fies himself as an economist and he does pretty 

389 well. 

Q So you don’t have to be an economist to be an 
expert, do you? A No. I fact, I am not sure—Well, 
no. 

Q Doesn’t that just tear down what you said about 
the unreliability of these other people, as you call them? 
A No, I don’t think so. 

Q They might have good luck as much as somebody 
else? A Yes, but the observation of the general results 
of the rank and file trader, the housewife or the ex¬ 
government employee, about nine out of ten of them will 
lose money before the game is over. 

Q How many professional traders lose their money 
before the game is over, Mr. Bagnell? A Not as many. 

Q Not as many? A Some of them do. 

Q We both know the names of some who do, I take it? 
A Oh, yes. 

Q Let’s get hack to this: Mr. Wilkens was an econo¬ 
mist and analyst, and frankly what I am asking you, do 
you think he was in the general run of things unable to 
care for his own account? A My recollection of the 
testimony on Mr. Wilkens—I will refresh my recollection 
on that—was to the effect that he, except on one 

390 occasion, gave the orders in this account, but that 
his account was financed by Mr. Moore. Let’s see 

if I can find that. 

Q Yes, sir. That is on page 5. A Mr. Moore said 
he was a statistician and that Mr. Moore loaned him 
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money, that all trading was directed by Wilkens 
one trade, which Mr. Moore may have directed 
Mr. Wilken was out of the city. Mr. Moore had, however, 
in that instance power of attorney for the purpose of 
trading in that account if Mr. Wilken was out of town. 

Q Do you know whether Mr. Moore exercised any 
trading? A He indicated he might have on one occasion. 

Q That was just merely as an emergency measure to 
protect the account in view of a market movement, I take 
it? A He indicated it was on an occasion when Mr. 
Wilken was out of town. 

Q Would it change your conclusion any if you were 
to be told that Mr. Wilken made the initial deposit 'which 
opened the account? A That would place it in somewhat 
the same category as the Elizabeth Anderson accoun t. It 
would depend on how much subsequent financing Mr. 
Moore put into the account, how big a scake he had in it. 

Q Was Mr. Wilken interviewed in the course of this 
investigation? A I think so. 

391 Q Did you obtain a statement from him? (A I 
think so. 

Q You think he was able to handle his own account, 
I take it? A I said he would have been more fanjiliar 
with trading than most of the other persons that we have 
on this list. 

Q But the factor involved here was the fact that 
apparently, so far as you know, Mr. Moore loaned him 
the money to open the account. Is that the present domi¬ 
nant factor of control here? A That, coupled with my 
understanding that there was some common contact and 
discussion of trading and the fact that Mr. Moore did 
have a power of attorney in the account which he exer¬ 
cised at least once. 

Q I see. Would it change your opinion any if you 
were told that Mr. Wilken spoke on the long distance 
phone with Mr. Moore and gave him the orders to trans¬ 
mit to the broker? A If I knew that every trade in this 
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account—Let me put it this way: If I knew that all the 
trading in this account was initiated and controlled com¬ 
pletely by Mr. Wilken, obviously I would not think it was 
controlled bv Mr. Moore. 

Q I see. The Martin H. Heflin account—Was Mr. 
Heflin interviewed? A I don’t think so. I am not sure 
about that. I can find out if you want me to. 

392 Q Yes, please do. A Heflin was not inter¬ 
viewed. 

Q May I ask the reason for including him in these 
controlled accounts? A Yes. Mr. Moore told me that 
Mr. Heflin had been helpful in some public relations mat¬ 
ters, and I got the impression that Mr. Moore wanted to 
help Mr. Heflin make some money. He financed his trad¬ 
ing in just about the same fashion that was indicated in 
the case of Elizabeth Anderson, Ruth Aspinwall, and the 
others. 

Q The fact that Mr. Moore got his money back at 

frequent intervals and that he never had an investment 

of anv sizeable amount in the account at anv one time 
* * 

didn’t change your opinion at all? A No, that was just 
a matter that this was a small account which was so 
situated that Mr. Moore could get his money back at 
frequent intervals. Mr. Moore indicated to me that some 
of the orders were initiated by him and sometimes by 
Heflin. I think T got the impression that it was mostly 
after discussion with Mr. Heflin. 

Q Would the fact that Mr. Heflin discussed each order 
with Mr. Moore and that it was not placed until Mr. 
Heflin had so ordered, would that change your conclusion? 
A I don’t think just discussion of it would, if the orders, 
as I understood, were the result of Mr. Moore’s 

393 ideas primarily and if, as T have concluded, it was 
necessary for Mr. Moore to protect whatever in¬ 
vestment he might have in the account. I would still say 
that merely discussing it with Mr. Heflin wouldn’t change 
my view he exercised substantial control. 





207 A 


Q Let’s consider this for a moment. You said jhat 
loans bv Mr. Moore to various people involved were suffi¬ 
cient in your opinion to establish control, is that ri^ht? 
A Under the circumstances existing here, yes, sir. 

Q Did you give any credit to the pattern of trading, 
that is, whether Mr. Moore traded in the account or 
whether the account was traded by the person in wt[ose 
name it was in determining whether or not there ivas 
control in these circumstances? A Not a detailed ahal- 
vsis of whether each one bought on a specific date or 
bought the same commodity. These accounts were spread 
out, as is shown by the records, in a number of different 
commodities. Mr. Moore himself traded, I think, in all 
of the commodities that are involved in any of the 
accounts. Some of the accounts traded only in lard. 
Some perhaps only in wheat. I do not believe that a 
detailed comparison of each account would show &nv 
nattern running throughout all of them, that they all 
bought wheat on the same day and all sold wheat on the 
same day. They all traded, as X have said before, on the 
buying side of the market, which of course in itgelf 
394 is not unusual or particularly significant. Most 
people do trade on the buying side of the market, 
in numbers. 

Q Then, in so far as these controlled accounts are 
concerned that are here involved, apparently the fact 
that Mr. Moore had made either the initial investment or 
made an investment at some time during the life of ihe 
account was in your opinion in the curcumstances, as you 
put it, sufficient to bring it within the control provisions 
of the Commodity Exchange Act. Is that true? A It 
was the most important factor to me. 

Q May T have the other factors? That is what I im 
trying to get at. A Yes. I also had information that 
Mr. Moore actually gave the orders verbally on which 
these transactions were based in most instances. 

Q May I stop you there and ask you do you mean by 
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“gave the orders”, that- A That he talked to the 

commission houses and said, in effect, “buy 50,000 pounds 
of lard for Elizabeth Anderson account. This is Ralph 
Moore talking.” 

Q Do you know whether or not that order was trans¬ 
mitted on Elizabeth Anderson’s instructions? A No. 
That is not part of my present consideration. 

Q I see. Even though she had already asked him to 
do that, that still would not change your present 

395 consideration? A If Mr. Moore had been account¬ 
ing as a futures commission merchant and accept¬ 
ing orders from a customer and relaying them, I would 
certainly say he was not necessarily—in fact probably 
not controlling the accounts. 

Q But in the situation that he was during that time 
you would say that the fact that he transmitted the orders 
■would not be controlling in determining that there was not 
control? A Let’s get that question again, please. 

Q The fact that he merely transmitted the orders in 
your opinion was not enough to remove him as the con¬ 
troller of those accounts? A I don’t accept it as the 
fact that he merely transmitted the orders. 

Q Yes. I was asking you that if he merely did trans¬ 
mit the orders, would that be sufficient to remove him 
as the controller of the account? A If I assume that he 
merely transmitted the orders, that ends the whole thing 
right there. That is stating that he did not control. 

Q Even though he might have had a financial interest 
in the accounts? A Even though he had a financial in¬ 
terest, if he merely transmitted orders and nothing more, 
transmitted their orders- 

396 Q That would be sufficient to hold control? A I 
■would say it would be about the same thing as 

saying he did not control. 

Q He did not control, I see. You have given us two 
factors. What are the others? A I think the factors 
are these: The advance of money under the circumstances 




outlined a minute ago, the fact that the commission 
houses indicate that they got their orders from Mr. 
Moore. His statements relating to the financing and 
initiation of orders in the accounts. Those thre^ all 
added together are the ones that seem to me t|o be 
important as regards the element of control. 

There may be others. Those are the ones I think of 
at the moment. 

Q Mr. Bagnell, are you familiar with the' trading 
practices among traders on, say, the Chicago Boatd of 
Trade? A In general I am, I think. 

Q You know that they transfer credit back and forth 
among each other with facility and without handling of 
credit, collateral, and the like. A I wouldn’t say the 
traders transfer funds back and forth between each other 
without some understanding as to credit and repayment, 
no. 

Q There is understanding as to credit and repayment, 
yes, but no collateral is put up at the time the loan 
397 is made, isn’t that true? A Sometimes. One man 
may loan money to another on the Board of Trade, 
two members may loan money back and forth. 

Q Without collateral ? A Oh, yes. 

Q Without security? A Certainly. 

Q Do you consider then that those accounts of those 
people were controlled? A Not usually, no. Thosp are 
entirely different circumstances. 

Q Would it be reasonable for a man who is fariiliar 
with that practice to follow that in his own dealings with 
people who are trading? A Not to me. The fact that 
somebody may be willing to loan me money because he 
thinks that I know how to run an automobile business, 
that being apparently a pretty good business right now, 
and will probably pay him back, doesn’t mean he also 
would loan me money to finance something in which he 
was an expert and in which T was an absolute npvice 
unless he says I am going to tell you what to do. 
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398 Re-Direct Examination 
BY MR. HOLSTEIN: 

Q Mr. Bagnell, on the occasion of your interview with 
Mr. Moore on November 14, do you recall whether you 
had any conversation with Mr. Moore with reference to 
his possibly having exceeded the trading limits specified 
for reporting requirements under the regulations? Was 
that matter discussed on that day? A Yes, sir; that 
was discussed. 

Q Can you tell me the gist of that discussion? A As 
I recall it, I told Mr. Moore that the primary purpose 
of my discussion with him there at that time involved 
the possibility that he might have been over the reporting 
requirement. I mentioned to him that his own account 
apparently in lard—I knew at that time—had exceeded 
the reporting requirement, and I was interested in 
whether these other accounts should have been added to 
his, also. Mr. Moore told me—I think we were talking 
about lard only at that time—that he had been under 
the impression that he had to have more than 250,000 
pounds in order to have to report, that he realized, I 
believe, he had reached the 250,000. I don’t believe that 
we talked specifically about any of the other corn- 

399 modities because I don’t think I knew at that time 
what his position had been in anything except lard. 

Q Bid you gather from your conversation on that day 
that Mr. Moore understood he would also be required to 
report whenever he exceeded the limits specified for the 
various other commodities mentioned under the regula¬ 
tions? A Yes, I think he understood that there was a 
reporting requirement on all commodities. 

Q Let’s go back for one question to the Elizabeth 
Anderson account. May I refresh your recollection by 
referring to your testimony on direct examination, your 
original direct examination? Did I understand you to 
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say that Mr. Moore told you on November 14 that wheh 
the Elizabeth Anderson account was opened on Rice’s 
books, the results of trading showed a loss due to some 
egg transactions? A That is right. 

Q And that Mr. Moore was desirous of assisting 
Elizabeth Anderson in recouping those losses, and fpr 
that reason the account was either transferred to dr 
opened on the books of Merrill Lynch, I believe. 
Well, I don’t think that that tied in necessarily with 
the transfer to Merrill Lynch. Mr. Moore indicated l|e 
was interested in helping Mrs. Anderson get her mon^y 
back and perhaps make some more money, but I doh’t 
believe that was a determining factor in moving the 
400 account to Merrill Lynch. 

Q The point I am trying to make is that iJis 
interest in the account continued, according to his state¬ 
ment to you, after the loss on Rice’s books. A Yes, I 
think that is right. 

MR. HOLSTEIN: That is all. 

HEARING EXAMINER BAIN: Any re-cross? 

Re-Cross Examination 
BY MR. MELNICOFF: 

Q Coming back to the Elizabeth Anderson accouht, 
you have no evidence that Mr. Moore was interested in 
that account while it was on the books of Daniel F. Rice 
and Company? A The loss in the egg trade occurred 
while the account was on Rice’s books, I believe. 

Q Was that his loss? A It was in the Elizabeth 
Anderson account. 

Q Had he had any money in that account at that time 
in Chicago? A No. The record doesn’t show that he had 
deposited anything in the account until it was moved ojver 
to Merrill Lynch. 

Q You told me, I believe, on cross examination that 
had the account in Chicago closed on June 12, 1947, you 
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would have had no interest in it. Is that true? From 
the endorsement standpoint. A If all the trades 

401 had been purely on Rice’s books and the account 
had closed as it was on that date, I don’t think it 

would have had any significance. 

Q Whatever recoupment there was involved a recoup¬ 
ment by Mrs. Anderson of her own money as far as you 
know? A Yes, I think that is right. 

Q Now let us go back to your inquiry with regard to 
the reporting requirements. Isn’t it the truth, Mr. Bag- 
nell, that all the controlled accounts were carried in the 
names of persons other than Ralph Moore, the accounts 
that you called controlled, that the Department calls con¬ 
trolled? A Yes. We split these accounts into two cate¬ 
gories, one category those carried in Mr. Moore’s name, 
and another category which we are calling associated 
or controlled, or what have you. I don’t want to charac¬ 
terize them now, but another category of accounts, all 
carried in names other than that of Mr. Moore. 

Q That is right. He told you, did he not, that he 
never understood those accounts to be his accounts or to 
be controlled accounts, isn’t that true? A He did. 

Q He told you, did he not, that he never felt that those 
accounts were his .that he never considered them, at least, 
under his jurisdiction or control? A He did, that is 
right. 

• • • • 

402 Q. It makes no difference. He did tell it to you. In 
those circumstances when he failed to report, the 

only instances you have of where he failed to report in 
accounts carried in his own name appear to be about 
four times, T believe. There are four paragraphs in the 
complaint. But in these cases he misunderstood the 
amount of lard he was required to hold before he was 
required to report. Isn’t that true? A I think there 
were some instances when he exceeded the requirement in 
commodities other than lard. I am speaking purely off 
the cuff now. 



213 A 


Q You think he knew what those reporting require¬ 
ments were? A I think so. I don’t know. 


Q Was his attention called to the fact that he was 
over and was he asked to file the reports? A Yes. 

Q Which reports was he asked to file? A Our Cljii- 
cago office addressed a letter to him about lard specifi¬ 
cally. So far as I know, that is the only specific!— 
403 Q They asked him to report only in connection 
with the account carried in his own name, I take it? 
A I imagine so, yes. 

Q They didn’t ask him to report in connection wit 
these other accounts? A I am quite sure they wouldn’t 
because they wouldn’t even have known anything about 
them. 


MR. MELNICOFF: If your Honor please, I wish to 
call your attention to the answer filed in this proceeding 
in which in several instances I asked that the proceeding 
be dismissed for the reason that it is premature in 

404 that they have failed to comply with the applicable 
provisions of the Administrative Procedure Aj>t 

which says that “no withdrawal, suspension, revocation 
or annullment of any license shall be lawful unless prior 
to the institution of agency proceedings therefor, facts or 
conduct which may warrant such action shall have been 
called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded oppor¬ 
tunity to demonstrate or achieve compliance 'with all law¬ 
ful requirements.” 

• • # • 

405 MR. MELNICOFF: If we dismiss the proceed¬ 
ing w’e will all be through, but I wasn’t making 

that kind of motion. I was making a motion to strike 
this witness’ testimony with regard to failure to repo lit 
for the reason’s I have indicated. 








214 A 


HEARING EXAMINER BAIN: That motion is de¬ 
nied for number of reasons. The most concrete is that 
the testimony shows he was advised in writing. He was 
called upon to report. That is not the main reason for 
refusing to grant the motion, but that is one good reason. 

• • • • 

407 Redirect Examination 
BY MR. HOLSTEIN: 

Q Will you look at those two documents, Mr. Bagnell, 
and tell us what they are, please? A These are letters 
taken from the files of the Chicago Office of the Commodi¬ 
ties Exchange Authority. One dated October 22, 1947, 
one dated October 24, 1947, both on the letterhead of 
Ralph W. Moore and both signed Ralph W. Moore. 

Q Can you tell me the gist of the letter of October 
22, 1947? A Yes, sir. This is acknowledging receipt of 
a letter from the Commodity Exchange Authority dated 
October 10. Shall I just read the letter? It isn’t long. 

Q You might as well. A This is addressed to the 
Commodity Exchange Administration, Room 1200, 141 
West Jackson Boulevard, Chicago. 

“I have your letter of October 10, 1947, requesting my 
position in the lard market. Pardon my long delay in 
answering but I have been out of town most of the time, 
but after returning to my office I looked over my records 
and I am sure that I have never owned 250,000 pounds or 
more in any one option. However, I did some trading in 
lard in the last two or three months, but now I don’t 
have any lard and don’t know why you,should want me 
to make a report wffien I don’t have a single con- 

408 tract. I assure you I have no intentions of evad¬ 
ing the regulations. 

“If this letter doesn’t clarify the matter and if you 
care for any additional information, don’t hesitate to 
call on me and I will be very glad to furnish whatever 
information you would like. It would be some work to 
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dig it out but I think I can dig out every trade I have 
made and make a complete list if it will be of any behefit 
to you. Very truly yours, Ralph W. Moore.’’ 

Q Will you read the letter of October 24! A Letter 
of October 24, addressed to Mr. George Livingston, Com¬ 
modity Exchange Supervisor, Room 1200, 141 West Jack- 
son Boulevard, Chicago, Illinois: 

“Dear Mr. Livingston: I have your letter of October 
22, 1947, with further reference to my previous lard fu¬ 
tures transactions. On October 22 I wrote in ansWer 

| 

to your letter of October 10. This letter has probably 
reached you by this time. Please refer to my letter of 
October 22 and see if it does not clarify the matter. Very 
truly yours, Ralph W. Moore.” 

• * • • 

409 MR. MELNICOFF: I do not question the signa¬ 
ture. Mr. Moore wrote those letters. 

• • • # 

Redirect Examination 
BY MR. HOLSTEIN: 

Q Mr. Bagnell, to your knowledge was there ever any 
report filed in response to these letters or otherwise, Re¬ 
ports on Mr. Moore’s lard position? A No, sir. I ex¬ 
amined the records of the Commodity Exchange Authority 
and find that Mr. Moore did not at any time file any re¬ 
ports. 

MR. HOLSTETN: That is all. 

Recross Examination 

BY MR. MELNICOFF: I 

Q We have put in two letters addressed by Mr. Moo^e 
to the Commodity Exchange Administration. Whit 

410 reply was made to those letters? A I do n<^t 
know. I can get the outgoing correspondence file, 

I think, and put those in. 
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Q I would like to see the replies, if I may. 

HEARING EXAMINER BAIN: If replies were made 
I suppose the originals of them are in possession of the 
respondent, aren’t they? 

MR. MELNICOFF: That is true. The reason of 
course, Your Honor, you have put your finger on. There 
was no reply ever made to those letters. We never re¬ 
ceived a reply. 

HEARING EXAMINER BAIN: You can bring that 
out later, I suppose. 

MR. MELNICOFF: I ask whether or not he knows 
any reply has been made to those letters. 

THE WITNESS: So far as I know, no letter was ad¬ 
dressed to Mr. Moore after the receipt of these letters. 
There was of course a letter addressed to him to which 
he was replving. 

BY MR. MELNICOFF: 

Q The Commodity Exchange Authority did not reply 
to these two letters which you have just read into the 
record? A So far as I know, they did not. 

Q You did make a search of the records, of course? 
A Yes, of the reporting file. 

Q Let me ask you this, Mr. Bagnell: To what extent 
was he over in failing to report? What was the 
411 extent of his overage of the reporting requirement? 
A I will answer that in detail. 

Q I am now referring to just this particular instance 
in lard, at this moment. A The reporting requirement 
in lard is that any one having in their possession 250,000 
pounds or more in any one future shall report. In Mr. 
Moore’s own account, carried in his own name, with Mer¬ 
rill Lynch, Pierce, Fenner and Beane, he reached a posi¬ 
tion of 250,000 pounds in November lard long on October 
3. That required a report on that date. He retained that 
position through October 9. He had transactions on Oc¬ 
tober 4 and 6 and October 8 and October 9, all of which 
were required to be reported by virtue of his being long 
this 250.000 pounds of November lard. 
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Q He was long 250,000 pounds? A On Novepber 
lard, 240,000 pounds of December lard, 40,000 pounds of 
January lard, 120,000 pounds of March lard, and 80,000 
pounds of May lard. The November position is th$ one 
that put him into reporting status, and he just exceeded 
the reporting limit. 

Q But for the November position he would not have 
been required to report, is that true? A That is right. 
If he had had one contract less in November he woul<jl not 
have been obligated to report anything. 

Q Do your records show when he bought that 

412 contract which put him into reporting position? A 
Yes. He bought it on October 3,1947. 

Q Do you know the circumstances under which that 
lard contract was bought? A No. 

Q Did you make any inquiry as to whether it could 
have been a purchase by mistake by the broker or-^ A 
The only circumstance of which I have knowledge is that 
I did discuss it with the customer’s man who handled 
the account. The customer’s man told me he told Mr. 
Moore on October 3 that he had reached reporting status 
in lard, and Mr. Moore said he didn’t think so. The cus¬ 
tomer’s man indicated Mr. Moore’s impression wag he 
had to have more than 250,000 pounds to report. The 
customer’s man however indicated to him that 250^000 
pounds was the figure that should be reported. 

Q He didn’t say that this customer’s didn’t say) he 
had made a mistake and purchased on one occasion ihore 
lard than he had been told to purchase? A I don’t re¬ 
call. That is possible, but I don’t recall it. I have a 
memorandum of my conversation with the customer’s n)ian, 
if you want me to see if I can find it in there. 

Q If you please, I wish you would look at it, {Mr. 
Bagnell, and see if you can without too much indon- 

413 venience. A No, I don’t have any indication t^iat 
the customer’s man gave me any information to 

that effect. 
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Q I see. In the course of surveys of these reporting 
violations did you make any inquiry of the brokers as to 
the circumstances under which the transactions which put 
him in reporting position were made? A No. 

Q You just added the figures up? A For purposes 
of clarification I might indicate how this reporting proce¬ 
dure works. The brokerage house itself has to report to 
us if an individual has a position on their books which is 
reportable. In other words, Merrill Lynch reported to us 
on October 3, that the account of Ralph W. Moore was 
long 250,000 pounds in November lard. I will find the cor¬ 
respondence and put it in the record, but I can tell you 
now what the procedure after that was. 

Q That will be sufficient. A Our Chicago office then 
notified Mr. Moore that we had information from his 
broker that he was in reporting status. Perhaps they 
didn’t tell him the quantity. The reason they didn’t tell 
him the quantity, if they didn’t, is because he may have 
had positions with other houses. His obligation is to put 
all of his positions together and report them. Even if 
he only had 50,000 pounds with Merrill Lynch, if he had 
50,000 with four other houses, that would put him 
414 in reporting status. Under those circumstances the 
Commodity Exchange Authority would simply have 
to depend on him to report because no one of the broker¬ 
age houses would report. But in this instance he reached 
250,000 with one house, so they told us about it. We then 
called upon him to report. That is the origin of this 
chain of correspondence that winds up with the two let¬ 
ters there from Mr. Moore. 

Q Going for a moment to the controlled accounts, isn’t 
it true that the rules and regulations issued by the Com¬ 
modity Exchange Authority uniformly require the broker¬ 
age house to report whether or not more than one person 
has a financial interest or has control over an account? 
A The brokerage house is supposed to combine and re¬ 
port any accounts which to their knowledge are under 
common control. 



Q I am just reading at random here, section 8;08, page 
46, of this little pamphlet issued by the Commodity Ex¬ 
change Authority. A Yes, sir. 

Q Section 8.08 reads in part: “If more than 6ne per¬ 
son shall have control over or be known to have a partici¬ 
pating financial interest in any account reported On form 
801, the names and addresses of all such persons shall be 
shown on form 802.” I 

I take it you are familiar with that particular 

415 requirement? A Yes, that particular requirement, 
as I understand it, and I am expressing a lajunan’s 

view, relates to a situation where there is one accOunt on 
the books such as this Farm Products account wfe were 
talking about yesterday in which more than one person 
has a participating interest. Under those circumstances— 
this would be particularly true in the case of an account 
carried in a natural name which doesn’t give us notice 
that more than one person participates—the Commission 
house is obligated to tell us that the account of jRalph 
Moore is a joint account, in which Ralph Moore, Joe 
Doakes, and Henry Smith have the following interests, 
assuming of course that that information is in the) pos¬ 
session of the commission house. 

Q Of course, it is not limited to that situation 41one. 
By that I mean section 8.08 and its sister provisions are 
not limited to that one situation, are they? A You read 
that particular section. It seems to me that is all ii ap¬ 
plied to. However, as I indicated before, we also take 
the position, and I think it is supported somewhere in| the 
regulations, that if a commission house knows of a gfoup 
of accounts carried under different names that are ac¬ 
tually under common control, it is their obligation to com¬ 
bine those for reporting purposes. 

Q Did any of these commission houses report 

416 these accounts alleged to be controlled. A They 
did not. 
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Q They knew about how the money had got into the 
account? A I would say certainly in some instances 
they did. 

Q They would know whether the transfer of funds 
within the same brokerage house from Mr. Moore to some¬ 
body else—They would know that, of course. A They 
would know that. 

Q They would know how the money got into the ac¬ 
counts, and so on? A Where it did represent transfers, 
they would know it of course. 

Q They would know whether cash deposits were made, 
if they were made by check. I use cash as distinguished 
from a transfer of credit. They would know how the 
money got into the account that way, wouldn’t they? A 
They would know where the check came from. 

Q They would know who gave the orders, would they 
not? A The customer’s man handling the account would 
know who gave the orders. 

Q He of course is the agent or employee of the house 
itself, is he not? A That is correct. 

Q You have not heard of these accounts being re¬ 
ported? A No one commission house combined these 
accounts. 

• • • • 

417 Raymond Maxfield Barnes 

was called as a witness by and on behalf of CEA 
and, having been duly sworn, was examined and testified 
as follows: 


Direct Examination 
BY MR. HOLSTEIN: 

Q Will you give us vour full name, please? A Ray¬ 
mond Maxfield Barnes. 

Q What is your occupation? A I am a reporter for 
the combined Journal of Commerce of New York and the 
Chicago Journal of Commerce. 
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Q Were you so occupied on or about October 1, 1947? 
A At that time, I was employed purely by the Chicago 
Journal of Commerce. 

Q Can you tell me very briefly what your official duties 
are insofar as the Department of Agriculture is con¬ 
cerned, or what they were on October 1, 1947, insofajr as 
the Department of Agriculture was concerned? A My 
duties are that I am responsible for commodities, agricul¬ 
tural commodities wherever they may be in the Citjr of 
Washington. Primarily, this means that probably 50 [per¬ 
cent or more of my duties are concentrated in the De¬ 
partment of Agriculture. 

I am considered a regular correspondent at the De¬ 
partment of Agriculture, and I am notified of nlews 
418 releases by the Department of Agriculture, and I 
have a personal box in the Department of Agricul¬ 
ture Press Room in which news releases are placed as they 
come out, the official releases from the Department. 

Q Thank you. 

Will you direct your attention, Mr. Barnes, to this 
mimeographed copy of Government Exhibit 1? Can Vou 
tell us the approximate date, if you remember it, or the 
exact date if you remember it, and the circumstafices 
under which you first saw that document? A I first ^aw 
the document when it was handed to me by my—that is 
not true. I first actually examined the document wheh it 
was handed to me by my Bureau Chief in the late after¬ 
noon. I assume, October 1, that the date is correct, i It 
was in that period. It was called to my attention because 
through normal—our routine at that time was that I 
handed the Bureau Chief the routine releases from the 
Department of Agriculture. 

Q Where had you obtained those releases, Mr. Bamis? 
A I had obtained them shortly before I gave them to him 
from my box at the Department of Agriculture. At that 
time I did not examine the releases that had aceumulatjed 
at that time, but merely picked them up, took them bdck 
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to my office, handed them in and went ahead to work on 
stories that were not dealing with a specific release, but 
that I had been assigned, or had picked up during the 
day. 

• • • • 

421 Q Did I understand you to say that when you 
came back from the press conference with the Sec¬ 
retary, you then removed the material without looking 
at it ? A That is right. 

Q Took it to your office? A That is right. 

Q Gave it to your manager and he then called your 
attention to the fact that this memorandum was there; is 
that correct? A Well, he then, while I was working on 
these stories, including the press conference of the Secre¬ 
tary, which had taken precedence, I believe, over other 
things, he made a list of things conceivably that our office 
would like us to do. We do that so that in case the wire 
services had not carried the story, say, had not carried 
as detailed a story as we might want, they can come back 
and make the request for full coverage on it, or whatever 
coverage they want. 

In this list—the list is made very rapidly—the bureau 
chief would read probably the first paragraph and unless 
it was something quite startling to him, he would go right 

ahead. 

422 He made the list, put it on the wire to Chicago, 
and among the items coming back to us was a re¬ 
quest for an item involving considerable lard. At that 
time this request—this is a copy of that story—was dug 
out of the pile, and then we actually examined it. At 
that time we made our decision as to what to do about it. 
That was the first time it had actually been closely exam¬ 
ined. 

Q But it was dug out of the pile of material that you 
had given to your chief ? A That is right. 

Q Which had come from your press box in this De¬ 
partment? A That is right, sir. 
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Q That was Mr. Moulden, the manager? A Ray¬ 
mond Moulden. j 

Q Can you tell me now, Mr. Barnes, what Mr. Mbul- 
den ascertained with respect to that document? Or T\jhat 
took place immediately following the request for further 

information? j 

• • • • 

THE WITNESS: Again, this is a routine procedure. 
He pulled it out and looked at it, and he called me 
423 and said that they had asked for this story. He 
said “There is no Department of Agriculture 
heading on this”. So I looked at it. He asked me ii I 
knew specifically the source of that memorandum. I tpld 
him no, but I assumed it could not be a Department of 
Agriculture release, because the Department of Agricul¬ 
ture release—I never had seen an official Department of 
Agriculture release that wasn’t so headed. 

At the bottom were several names. It happens that 
every one of these people I have called at some time or 
another for information on news sources. I said that I 
would call and make checks to see whether or not the in¬ 
formation contained in this memorandum was accurate, 

whether thev would officiallv confirm it. 

• * 


424 Q Did your newspaper make any determination 
as to whether that memorandum should be circu¬ 
lated or published in the paper? A It was decided thht 
we would not circulate it. 

Q Why not? A Because Mr. Moulden told me thht 
Mr. Prichard had denied that this was official in any way, 
and until we had further information as to where t^ie 
information came from—understand, it would not be re¬ 
quired that the information come from the Department bf 
Agriculture. The only thing that is required is that we 
know where the information came from, and at the tinje 
we did not. 
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• • • t 

428 BY MR. HOLSTEIN: 

Q I don’t believe yon understood the question. 
Perhaps it is my fault for not making it clear. Leave 
out any question of authenticity. Let us assume that you 
are furnished a news item where there is no doubt about 
the source which issues the item as having been an 

429 authentic source, and let us also assume that it is 
determined that that news item is of interest to the 

persons among whom your paper circulates. 

I am merely trying to determine whether or not you 
would in the usual course of business publish that in the 
Chicago Journal of Commerce. You would? A I will 
qualify that. We would certainly give a story on it from 
Washington to that office, yes. 

Q To what office? A To the Chicago office. 

Q What would the Chicago office do with it? A Judg¬ 
ing by the past record, they would publish it. The de¬ 
cision would be Chicago’s, however. That is what I was 
getting at. 

• • • • 

Q Have you ever in your experience found a docu¬ 
ment in the press box purporting to come from the De¬ 
partment of Agriculture which in fact did not come 

430 from the Department of Agriculture? A No. I 
have not testified that I considered this document 

had come from the Department of Agriculture. Other or¬ 
ganizations, of which I can mention a few like the I. E. F. 
C., the FAO, some of the farm organizations, often leave 
piles of manuscripts in the press room and often either 
they themselves or someone else may distribute them. 
But they are identified as such. The heading says who is 
the originator of the document. 

* • # • 

Q Mr. Barnes, are you familiar with the effect upon 
market conditions and prices of news items published in 
the Chicago Journal of Commerce? 
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MR. MELNICOFF: I object, Your Honor. This 

431 man is a reporter, not a market expert. 

MR. HOLSTEIN: I am asking if he is familiar. 

• •t* 

THE WITNESS: I am familiar with the apparent ef¬ 
fect. I can say that. I cannot guarantee that a riews 
item has specifically affected price. 

BY MR. HOLSTEIN: 

Q Can you say that the publication of news itemk in 
the Chicago Journal of Commerce does on occasion have 
an effect on price or market conditions? 

MR. MELNICOFF: I object again, Your Honor. | 

HEARING EXAMINER BAIN: What is your basis’ 

MR. MELNICOFF: This is going far afield. This 
gentleman is qualified and I am sure he is a competent 
news gatherer and reporter, but they have not qualified 
him either as an editorial analyst or business analyst or 
market or commercial analyst of any kind. 

This is going far afield. There are persons who can 
do this. Perhaps this gentleman can. I don’t know. Rut 
so far, he has not been qualified as such. You are plac¬ 
ing a grave responsibility on the witness, and it is 

432 highly prejudicial to the respondent in this c^se. 

It is more than a rule of evidence, Your Honor. 
It is more than whether this conforms to a certain rulq or 
not. Obviously, this witness didn’t come here to testify 
in that regard. 

It is highly prejudicial to the respondent, and I object 
to it. 

HEARING EXAMINER BAIN: I think a newspaper¬ 
man is assumed to know something about his business. 
The effect the story might have on the public is parti of 
his business. The objection is overruled. 

THE WITNESS: Yes, I think news stories do affect 
prices, as such, and I might say that my superiors in Chi¬ 
cago for that reason have stressed that I never say aUy- 
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thing is official unless I know to my personal knowledge 
that it is official, as near as you can in the job of gather¬ 
ing news. 

They exercise quite extreme caution in making a dis¬ 
tinction between a trade report or a report from indi¬ 
viduals in the trade. In other words, if I say an official 
says something, presumably I have been warned quite 
strongly to be sure that an individual official in a respon¬ 
sible position should have said that thing. 

BY MR. HOLSTEIN: 

Q Mr. Barnes, does the Chicago Journal of Corn- 

433 merce have a nation-wide circulation? A Yes. 

• « • • 

Cross Examination 

BY MR. MELNICOFF: 

• • • • 

434 You were aware of the fact as soon as you saw 

435 the memo to the press that it was not an official 
release of the Department of Agriculture? A Yes. 

We assumed that it was not. Let’s put it that way. It 
required further check. Until it was proved, we assumed 
it was not. 

Q You didn’t put it on the wire as such? A No, sir; 
we did not. 

Q You didn’t publish it in any way, as far as you 
know? A No, sir. 

Q As a matter of fact, you know it wasn’t published? 
A That is right, sir. 

* # • # 

436 Q When you select your news stories, do you 
select them with a view as to how they will affect 

prices in any way? A If it is a news story and we are 
sure of it, we do not. The fact that it will affect prices 
one way or the other does not prevent us or force us to 
publish the story. 


227 A 


There is this thing we keep constantly in mind in price 
relationships: that we do not publish information that in 
our estimation would affect markets without quite cajreful 
investigation. 

If, for instance, it is a regular Department of Agricul¬ 
ture release, we will go right ahead with that, because we 
will say that the Department of Agriculture so stated. 

Q But accuracy is your object, and not any possible 
result? A That is right, sir. 

Q So your attention is focused on the accuracy of( the 
news you seek to publish, rather than any results it might 
have on prices or anything else? A That is right. 

437 The results on prices of inaccuracy is the only thing 
we are interested in; not the opposite direction. 

Q News accuracy, then, is your object, and nothing 
else? A That is right, sir. 

I 

• •it 

438 William T. Buster 

I 

was called as a witness by and on behalf of C^EA 
and, having been duly sworn, was examined and testified 
as follows: 

Direct Examination 

BY MR. HOLSTEIN: | 

Q Will you state your full name, please? A William 
T. Buster. My address is 1401 South Barton Street, Ar¬ 
lington, Virginia. 

Q What is your occupation, Mr. Buster? A I am 
Assistant Chief, Compliance and Trade Practice Divisipn, 
Commodity Exchange Authority, with heaedquarters in 
Washington. 

Q As such, what are your duties, Mr. Buster? A I 
heard Mr. Bagnell describe his. I generally assist Mr. 
Bagnell in that occupation, but more specifically I assemble 
the details and generally at my level put together fac|ts, 
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information, and so forth, which might be concerned with 
investigations of that nature. 

439 Q Investigations of what? A Of this nature, 
of the nature of this subject matter. 

Q Was that your connection with this proceeding? A 
It was. 

Q Did you examine the work papers reflecting the 
transactions taken from the books and records of the ac¬ 
counts, and did you assist or supervise the preparation 
of the tabulations from those work papers? A I pre¬ 
pared all of the tabulations from those work papers. The 
work papers were submitted to me from investigators and 
accountants in the field who assembled the work papers 
at my direction, and in some cases under my supervision. 

• • • • 

445 Q May I summarize this exhibit for the benefit 
of all concerned by saying that it shows that in 7 

accounts maintained by Ralph F. Moore with four brok¬ 
erage firms over the period indicated, a profit of approxi¬ 
mately $338,000 was made over and above losses? A 
That is the net. 

Q Net gain of $338,000. And that was derived by rea¬ 
son of trading 28,000 bales of cotton, approximately, 
1,095,000 bushels of wheat, 2,140,000 bushels of corn, 3,- 
905,000 bushels of oats, 70,000 bushels of rye, 18 car lots 
of eggs, and 3,880,000 pounds of lard? A That is the 
meaning of the statement: yes. 

• • • t 

446 Mr. Buster, this proposed exhibit, exhibit Num¬ 
ber 12, will be the number, does that not relate to 

the allegations contained in paragraph 4 of the complaint? 

THE WITNESS: I believe that is paragraph four. I 
do not have a copy of the complaint in front of me, but I 
am pretty sure of that. 

MR. MELNTCOFF: I have just been informed by your 
counsel that it is paragraph 4. On the basis of that an- 
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swer, Your Honor, I wish first to move to strike thfc en¬ 
tire exhibit, the covering sheet as well as the supple¬ 
mental material. 

Perhaps, to be more accurate, I wish first to object to 
its introduction in evidence, and secondly, to moVe to 
strike physically from the record the statements 

447 that the witness has read into the record, fdr the 
reason that paragraph four is completely irrelevant 

to this proceeding. 

As I have argued before, paragraph four states merely 
some comulative material which could or could npt be 
true, and still have no effect upon the guilt of failihg to 
report or attempting to manipulate the market. 

I have stated those arguments completely in my argu¬ 
ment on the motion to dismiss, and I will not, unless you 
ask me to, restate them now. 

I do, however, state that they are completely irrele¬ 
vant and immaterial to the violations alleged in the com¬ 
plaint, and moreover, they are highly prejudicial to this 
respondent. 

Therefore, I move, first of all, that the items ^s to 
which the witness has testified wdth respect to this pro¬ 
posed exhibit be stricken and secondly, I object to the in¬ 
troduction of this exhibit in evidence on those grounds. 

I wull add, before Your Honor rules, I have agreed 
with the government that the items here are correct. I 
am not challenging those. 

I have one more item, too. I referred to the item of 
profits in the fourth column. I would like to object to 
that heading of “profits” for the reason that it is de¬ 
termination made by the Commodity Exchange Authtjrity, 
and an interpretation of some of the figures that 

448 they have found on the books and records of various 
brokers. I believe the word “ profits” would be 

misleading, but we will go into that a little later. 

MR. HOLSTEIN: With respect to the last statement 
by counsel for respondent, Mr. Referee, may I clarify 
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that by saying that the designation of those items as 
profits carries no significance that such were actual net 
profits. The heading is merely intended to indicate a 
credit entered by the broker on his books as a result of 
certain futures transactions. 

The losses are intended to indicate debits entered by 
the broker on his books as a result of futures transac¬ 
tions. What incidental expenses Mr. Moore may have had, 
such as office rent, telephone, wire charges or what have 
you, do not enter into the computation. 

In other words, we are not maintaining that this is 
net profit, but the difference between the purchase price 
and the sales price in the transactions involved. 

THE WITNESS: The difference between cost and 
proceeds adjusted by commission charges. 

MR. MELNICOFF: Very well. 

HEARING EXAMINER BAIN: Are there any other 
objections? 

The objections are overruled. The motion to strike the 
testimony concerning them is denied. 

• • • • 

449 BY MR. HOLSTEIN: 

Q I have before me, Mr. Buster, a document 
similar to the one just admitted as Government’s Exhibit 
12, which is entitled “Ralph W. Moore, Analysis of regu¬ 
lated commodity Futures Accounts Owned in whole or in 
part, Controlled by, or in "which the trading was di- 

450 rected, carried in the names of various persons dur¬ 
ing the period January 2, 1946, to October 31, 

1947”. 

Can you describe very briefly what that is intended to 
show? 

Q It follows the same line as the tabulation previously 
described as being for the accounts carried in the name 
of Ralph W. Moore. With respect to accounts carried 
in the names of persons other than Ralph W. Moore 
on the brokers books of Daniel F. Rice and Com- 
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pany, Merrill Lynch, Bache and Company, and Lajidlaw 
and Company, it shows for each account, on the same 
basis as I described previously, the total amount of debits 
which are overheaded as losses and the total amount of 
credits are overheaded as profits, which resulted from 
trading in those items listed on the same horizontal line 
as the name. 

For instance, the account of Martin H. Heflin on the 
books of Daniel F. Rice and Company, loss and profits are 
shown as resulting from a total trade of 250,000 bushels 
of oats and a grand total shows approximately $95,000 of 
net credits resulted from trading in a total of 3,950 bales 
of cotton, 135,000 bushels of wheat, 405,000 bushels of 
corn, 1,280,000 bushels of oats, 27 car lots of eggs and 
3,590,000 pounds of lard. 

Q And the sheets stapeled together, attached to the 
cover sheet which you have just described — A fhey 
are an abstract of the records carried by each of the 
firms in the name of the parties indicated, and they 
451 are the basis for this covering sheet called the 
analysis. 


Q They list the specific transactions as reflected on 
the purchase and sales statements of the brokers con¬ 
cerned which went to make up the profit and loss items 
shown on the face of the cover sheet; is that correct? A 
That is correct. 

Q There are 18 such sheets. The cover sheet and the 
18 sheets attached thereto and stapled together are tiow 


offered in evidence, Mr. Referee. 

HEARING EXAMINER BAIN: Any questions or ob¬ 


jections? 

MR. MELNICOFF: May I address a question to the 
witness, please? 

Mr. Buster, I direct your attention to the coltimn 
headed “profits” on proposed exhibit 14; does the shme 
explanation hold true with regard to this column as it did 


for exhibit 12? 
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THE WITNESS: Items entered in the profits column 
represent the grand total of entries in the books in those 
cases where the proceeds of a sale exceeded the cost of a 
purchase, and the net difference adjusted by the Com¬ 
mission charge. 

MR. MELNICOFF: That does not mean that that was 
the net profit? It is just merely the difference between 
the purchase and sale, or sale and purchase, as the case 
may be, less the commission? Is that true? 

MR. HOLSTEIN: In the interest of saving time, may 
I say that we are willing to stipulate that all that we said 
with respect to profits and losses as applicable to Exhibit 
Number 12 is equally applicable to Exhibit Number 14. 

• • • • 

MR. MELNICOFF: 

If your Honor please, I wish to make this objection to 
proposed Exhibit 14 for the reason that it is not sup¬ 
ported by paragraph 5 of the complaint. I will not repeat 
what I argued once before, that paragraph 5 in itself is 
irrelevant, immaterial and highly prejudicial to the re¬ 
spondent. I stated those objections at length in the oral 
argument. I would be glad to re-state them if Tour 
Honor wishes me to. However, in the interest of time, 
if Your Honor will indicate he will bear in mind those 
arguments in making his ruling, we can get along here. 

HEARING EXAMINER BAIN: That is all right. 

MR. MELNICOFF: Verv well, then. I also wish to 
have it understood that we do not at all agree that Mr. 
Moore controlled these accounts, and we wish to be un¬ 
derstood that any statement with regard to the control of 
the accounts do not constitute an admission by us of any 
such control. For those reasons and on that basis, Tour 
Honor, T respectfully object to the introduction of this 
item into evidence. 

HEARING EXAMINER BAIN: It may be under¬ 
stood that the admission of these two offered exhibits 
does not constitute an admission on your part as to the 
allegations as to the control, association and so forth. 




233 A 


The other objections are over-ruled and the c(ocu- 
453 ments are admitted as Government’s Exhibit No. 

14, and the supporting sheets stapled together ad¬ 
mitted as Government’s Exhibit No. 15. 


455 


Harmer Reeside 


a witness for and on behalf of CEA, was reca! 
and having been previously duly sworn, was exam 
and testified further as follows: 

Direct Examination 


led, 

ined 


BY MB. HOLSTEIN: 

Q Mr. Reeside, you have previously testified, I be¬ 
lieve. Let me stated I don’t know whether you did or hot, 
and I will ask you these questions. 

You are acquainted with Mr. Moore, Mr. Reeside? 
Yes, sir. 

Q Mr. Moore had certain accounts or an account 
Merrill Lynch which you serviced, did he? A Yes, 

Q What was Mr. Moore’s address as given to Mey 
Lynch? A I believe it is 1707 N. Street. 

Q Who took the orders that Mr. Moore ent 
456 for the transactions in his accounts? A I hand 
practically all of them, mostly. 

Q Did Mr. Moore ever give you any specific inst 
tions, Mr. Reeside, with respect to the reporting statu& 
his accounts? A Yes, sir. 

Q What w r ere those instructions? A I remember 
said he did not want at any time to be in a report! 
status, and then one morning, during the morning, I c; 
recall whether I started the conversation or he did, butj 
a check-up we found, T believe, that he had one — I 
lieve it is one, maybe it was 2 — I think it was one 
many of one contract of lard. Both of us agreeing 
that was the case, he told me to liquidate that contract} 
lard. 
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Q By one too many you mean you called his attention 
to the fact that his account in lard had reached such a 
status where it was required to he reported? A Yes. 

Q And he instructed you to do what? A To sell it. 

Q Are you familiar with the account that was being 
carried at that time on the books of Merrill Lynch in the 
name of Elizabeth Anderson, Mr. Reeside? A Yes, sir. 

Q When was that account opened, can you tell 

457 me? A No, I couldn’t. 

Q Would it refresh vour memory to sav it was 
June 12,1947? A I would say so, yes, sir. 

Q On October 27, 1947, Mr. Reeside, at a conference at 
which you were present, together with Mr. Holland and 
Mr. Hunter, of the firm of Merrill Lynch, and Mr. Major 
and Mr. Bagnell, from the Department of Agriculture, 
you answered certain questions with respect to various 
accounts to which we will now refer. 

Would it help if I refreshed your recollection or if you 
had before you the statement that you made at that time? 
A I think it might make it easier, sir, and might help. I 
don’t think it would make a great deal of difference, if 
it will take a very long time. T think I can remember just 
about what was said. 

(Paper handed to the witness) 

Q Now% refreshing your recollection with that state¬ 
ment that you made at that time, can you refer to the 
Elizabeth Anderson account in there and give me the 
date w’hen it was opened? A On June 12, 1947. On 
June 12, 1947, Moore opened an account in the name of 
Elizabeth Anderson giving the address 1707 N. 

• • * • 

458 Q Did you state at that time and can you say 
now’ how that account was financed, Mr. Reeside? A 

I think the first deposit in that account was a check sent 
down to me by Mr. Moore. T don’t know r —I know I stated 
up at that conference to the effect that, as I recall it, 
there w y as a check sent from Chicago, and there was a de- 
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lay in the check’s arriving because it was really a trans¬ 
fer of account which she had in Chicago to me. Inasmuch 
as the money didn’t come in, Mr. Moore sent a ch^ck 
down instead until the other check came in. I believe) it 
was the Anderson account that that took place. 

Q Yes. You stated at that time that the account yras 
financed by Mr. Moore? A To answer your questioi^, I 
think the first check was from Mr. Moore. 

Q Without reference to any specific checks? A Y[es, 
sir. 

Q I don’t imagine you can recall all the specific trans¬ 
actions, you stated that the account was financed by ]jlr. 
Moore. 
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459 BY MR. HOLSTEIN: 

Q Isn’t it a fact that with respect to one ch^cl 

the check to which you are just now referring, that vk 
transferred from an account maintained in Chicago 
Rice, Daniel F. Rice and Company? A I think it wt 
yes, sir. 

Q But with respect to all the financing transactions 
that account, that was done with funds of Mr. Moore, 
that correct? A That is correct, sir. 

Q Who gave you the orders for transactions in that 
account, Mr. Reeside? A Miss McIntosh and Mr. Moore. 
I couldn’t tell you which was the most. 

Q In what form were the withdrawals made from that 
account? A You mean what form was the withdrawal 
in? It was a check payable to Mrs. Elizabeth Anderson, 
a check payable to her, and sent to — 

Q Deliver to Mr. Moore, were they? 

460 Whether he came down or sent someone from ins 
office to pick it up or whether we sent up there, I 

couldn’t tell you in each case. It was one or the other. 

Q When you took orders from Carolyn McIntosh for 
transactions in this account, did you assume she vfas 
speaking for Mr. Moore? A Well, yes. 





MR. MELNICOFF: Objection to what he assumed. 
We want to know what he knows, not what he assumes, 
Your Honor. This is highly prejudicial, Your Honor. 

HEARING EXAMINER BAIN: What will be the 
difference in this particular case? 

* * * * 

MR. MELNICOFF: Yes. The objection then is this, 
Your Honor. Who gave the orders in these accounts is 
an element which will determine control. We want to 
know who gave the orders, not who he assumed gave the 
orders. 

MR. HOLSTEIN: That has been answered. Mr. Ree- 
side answered that question. I am now asking him 
461 whether orders received from Miss McIntosh were 
assumed by him to come from Mr. Moore. 

May I state in answer to the objection that the as¬ 
sumptions of Mr. Reeside, who handled the account, and 
the attitude he took, the approach that he took to the or¬ 
ders he received, is just as much a part of this case as 
what he knows specifically. This is a question of his own 
state of mind. He is not testifying as to anybody else’s 
state of mind. 

MR. MELNICOFF: I don’t see why his state of mind 
makes a difference. It is a fact, not his state of mind, 
that makes the difference. 

MR. HOLSTEIN: If you are objecting to the rele¬ 
vancy that is another matter, if you can show it is imma¬ 
terial or irrelevant but certainly it is admissible. 

HEARING EXAMINER BAIN: The objection is over¬ 
ruled. He may answer. 

THE WITNESS: When I received an order from 
Miss McIntosh, I wouldn’t have any thought at the mo¬ 
ment, I don’t think. I am assuming all the time that this 
account is Elizabeth Anderson’s account. 

BY MR. HOLSTEIN: 

Q Why would you take orders from Miss McIntosh? 

MR. MELNICOFF: Let him finish his answer, please. 
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I 

THE WITNESS: My understanding from varioufe con¬ 
versations is that Miss McIntosh was a very close 

462 friend of Mrs. Anderson’s and that she really^-She 
got Miss McIntosh to do all the clerical work, keep¬ 
ing track of her records and one thing and another for 
her. She wanted, as far as what to buy or what to $ell, I 
felt sure that that was an opinion that Mr. Moore i(night 
have had on the market, and it is a little hard for line to 
answer except to tell you the whole thing like that. 

BY MR. HOLSTEIN: 

Q Did you state that checks made out to Elizabeth An¬ 
derson were delivered to Mr. Moore? A To his ^ffice, 
yes, sir. 

Q Were any such checks ever delivered to Mr. Moore 
personally, to your knowledge? A I don’t know, sir. I 
am not sure. I think probably in most every case, it was 
very seldom that Mr. Moore ever came to the officei It 
could have been possible that he did. Usually one of the 
girls, either Miss Laing or Miss McIntosh, would <fome 
down and pick up the check. 

Q Let’s direct our attention for a moment, Mr. Bee- 
side, to Mr. Wilken’s account, an account carried in the 
name of Carl Wilkens. A Yes,sir. 

Q It is true, isn’t it, that some transactions in that 
account were ordered by Mr. Moore, Mr. Reeside?| A 
Yes, sir; but very few. 

463 Q It also is true that all of the money paid into 
the account came from Mr. Moore? A I am not 

absolutely sure, sir. 

Q You so stated. I am not trying to embarrass you. 
I am merely trying to refresh your recollection. Yoi^ so 
stated on the occasion of this conference of October 27, 
1947. Of course, if it isn’t— A I think it is corrbct, 
sir. At that time I must have—But with so many de¬ 
posits and withdrawals for me to be absolutely sure tjhat 
every check in that account came in that account c^me 
from Mr. Moore. Mr. Wilken was in the office himself 
very often. 
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Q Withdrawals also in this case, as in the case of 
Elizabeth Anderson, "were in the form of checks payable 
to Carl Wilken, but delivered to Mr. Moore, is that cor¬ 
rect, Mr. Reeside? A Yes, sir. 

Q Now let’s turn for a moment to the accounts of 
James E. McDonald and Harold B. McDonald. By whom 
were those accounts opened, Mr. Reeside? A They were 
opened by Mr. Moore, sir. 

Q And those accounts were also financed by Mr. 
Moore, were they not, Mr. Reeside? A Yes, sir. 

Q All transactions were directed by Mr. Moore, 

464 is that true, Mr. Reeside? A Yes, sir. 

Q And withdrawals delivered to Mr. Moore. Is 
that correct, sir? A Not in the case of Mr. McDonald. 
I think he made his withdrawals himself in our office in 
Texas. I think that is correct, sir. 

Q With respect to Carolyn McIntosh’s account, Mr. 
Reeside, Mr. Moore opened that account, did he, sir? 

Again merely to refresh your recollection I point out 
the statement on page 2 of this draft. A I was looking 
for it. 

Q It is on page 2, the third full paragraph on that 
page, the third paragraph from the bottom. A I think 
that is correct, sir. 

Q The statement to which you are referring is the 
statement that Moore opened the account and financed it. 
Is that correct? A I think it is correct, yes, sir. 

Q Nowr with respect to the account opened by William 
J. Goodwin, you will find references to that in the last 
paragraph on page 2. A Yes, sir. 

Q That account was opened on September 9, 1947, you 
stated. Do you remember by w’hom it was opened, 

465 Mr. Reeside? A Yes, sir; that one T do. Mr. 
Moore opened that one, definitely. 

Q Also with funds provided—Was it financed with 
funds provided by Mr. Moore? A Yes, sir. 
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Q And the orders were given by Mr. Moore? A Yes, 


Q And withdrawals were delivered to Mr. Moore, were 
they? A Yes, sir. 

Q Let’s turn to the account of Mrs. Elizabeth Ander¬ 
son for a moment. You will find an additional statement 
with regard to her account on page 3 of your copy there, 
the third paragraph on that page. A That starts with 
regard to Carl Wilken. 

Q No, the third paragraph, “concerning the identity,” 
the statement there with respect to the Elizabeth Ander¬ 
son account. Certain papers were required to be filejl by 
your firm, certain forms in connection with the opening 
of an account. Did Elizabeth Anderson to your knowl¬ 
edge ever come to the office of Merrill Lynch? A No, 
sir. 

Q How did you obtain her signature on those papers? 
A Through Carolyn McIntosh, I feel sure. 

Q You stated at that time—and again this is 
466 merely to refresh your memory—that such papers 
as were required to be signed by Elizabeth Ander¬ 
son were delivered to you by Mr. Moore or someone else 
from his office already signed. Is that a correct state¬ 
ment? A Yes, sir. 


467 Q Did you ever see Elizabeth Anderson or Carl 
Wilken or William J. Goodwin or James E. or Har¬ 
old B. McDonald? A The only ones—I never saw iMr. 
McDonald. 

Q Neither one of them? A I am sure of that. Good¬ 
win I think T met him once in Mr. Moore’s office pne 
afternoon. T am not absolutely positive of that, bid I 
think late one afternoon I did meet Mr. Goodwin. I think 
he came over from the Mayflower Hotel, as I recall it. I 
just saw him as I was going out. I passed him. 

Q You never met either James E. or Harold B. Mc¬ 
Donald? A I never met the McDonalds, no, sir. 
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Q Did you ever see or meet Carl Wilken? A Yes, 
sir. 

Q How about Elizabeth Anderson? A I think I met 
her twice, as I recall; once she drove by the office with 
Miss McIntosh to give me some papers or a check or 
something, and then another time I met her at Mr. 
Moore’s office. I am pretty sure that is correct. 

• • • • 

Q Did Elizabeth Anderson, Carl Wilken, William 
Goodwin, James E. McDonald or Harold B. Mc- 

468 Donald ever come into the offices of Merrill Lynch? 
A Carl Wilken, yes. 

Q How about the other four? A McDonald’s? 

Q Neither one of the McDonalds? A Neither Mc¬ 
Donalds nor Goodwin. 

Q Or Elizabeth Anderson? A Elizabeth Anderson 
was never in the office, no, sir. 

Q Those five persons that I have just mentioned, the 
two McDonalds, Elizabeth Anderson, Carl Wilken and 
William J. Goodwin—were any statements or purchase 
and sales statements sent to them with respect to their 
accounts at any time? A There was always a confirma¬ 
tion and monthly statement mailed to every account. Of 
course it went to the address that we have for that ac¬ 
count. 

Q 1707 N Street? A Yes, sir. 

Q Did you have a power of attorney on file in the 
office authorizing Ralph Moore to enter orders in those 
accounts? A No, sir. I had one letter from Carl Wil¬ 
ken one time when he went away just telling me that it 
was all right to accept any orders for anything from Mr. 
Moore. I don’t have that letter, sir, because it was only 
a short trip and when he came back— 

469 Q You had no such letters of authorization from 
the other four accounts that I just mentioned? A 

No, sir. 

• • • • 
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Cross Examination 
BY MR. MELNICOFF: 

Q I wish to direct your attention again, Mr. Reeside, 
to the Elizabeth Anderson account. You began an ex¬ 
planation of the circumstances under which this account 
was opened. It was interrupted. Would you please Re¬ 
peat that now or restate it, the circumstances under 
which the Elizabeth Anderson account was operated at 
Merrill Lynch, Pierce, Fenner and Beane on or about 
June 12, 1947? A Mr. Moore said he had an accoiint 
for me, and the account was at that time handled by Rice 
in Chicago. He made a transaction, and there was a 
delay in the check going to Washington, so Mr. Moore 
put the amount of the check that was on the way frim 
Chicago on deposit in the account. 

Q Mr. Reeside, I believe that inadvterently you said 
he made a transaction in Chicago. By that you meant a 
transaction was made in the Chicago account? A No, 
no, in the Washington account with me, before I had the 
money. 

470 Q I see. The check that was deposited in that 
account was against a check which was on the wby 
from Chicago from an account which was closed with the 
Rice Company, is that true? A That is true, sir. 

Q Are you in charge of the credits and debits in ac¬ 
counts opened with Merrill Lynch, Pierce, Fenner ajid 
Beane, which are serviced by you? A Well, being in 
charge T certainly have a responsibility that any cus¬ 
tomer that T am dealing with there, to know that tjie 
money is going to be in there. 

Q But you don’t have charge of seeing that the monjsy 
goes in or the money goes out? A I make out a slip 
and turn it in to the cashier. 

Q I see. As far as you know, Elizabeth Anderson 
could have withdrawn any part or all of this money at 
any time from the account? A She could have, yes. 


242 A 


Q There was no restriction in the account whatsoever 
as to withdrawals ? A No, sir. 

Q On October 21, 1947, an amount of $2,218 was with¬ 
drawn from that account and transferred by Mrs. Ander¬ 
son to pay for 100 shares of Brown Forman Distilling 
Company. Are you familiar with that transaction? 

471 A Yes, sir. 

Q That was a withdrawal by Mrs. Anderson. 
She withdrew that, did she? A The payment for that 
stock I believe was a transfer of funds from the commod¬ 
ity account that she had with us. 

Q That is right. It was a transfer by her from funds 
in her commodity account to pay for a stock purchase? 
A That is right. 

Q When you say that the checks disbursing funds from 
this account, Elizabeth Anderson’s account, were delivered 
to Mr. Moore’s office, you don’t know what disposition 
was made of it by Mr. Moore, do you? A No, sir. 

Q As far as you understood, that was merely a con¬ 
venient repository, a point to which you were directed to 
deliver the checks ? A Right. 

Q You had no idea whose check it was after it got 
there? A No, sir. 

Q Other than that it w T as Mrs. Anderson’s check when 
it left your office ? A Yes, sir. 

Q With regard to the placing of orders, will you tell 
us just how those orders are placed, the procedure, the 
mechanical procedure? We are interested in that. 

472 Did Mr. Moore telephone? A Yes, sir. 

Q And he would tell you what disposition? A 
What to buy or sell, and then the order was placed with 
the operator. 

Q And did Mr. Moore make the telephone calls to you 
with regard to Mrs. Anderson’s account? A Yes, and 
sometimes Miss McIntosh did. 

Q Do you know of your own knowledge that those or¬ 
ders were the result of his market judgment or could he 






merely have been transmitting orders for Mrs. Anderson? 
A I think this will answer your question. I recall krery 
distinctly that for some time half of the amount that Mr. 
Moore would buy for himself he vrould buy for Mrs. An¬ 
derson. For some time there it w r as almost autoniatic. 
In other w T ords, each order would be—if he bought 10,000 
bushels of wheat for himself, he would buy 5,000 for Mrs. 
Anderson. 

Q You handled a great many orders for Mr. Moore 
himself, did you not? A Yes, sir. 

Q Are you in a position to characterize his trading 
pattern? By that I mean this: Isn’t it true that he gen¬ 
erally took a position in the market and maintained it 
throughout the life of the future? A No, sill. 

473 Q Would you call him a scalper? A At times, 
yes, sir. 

Q Was he in and out of the market every day? A 
Sometimes very rapidly. He would scalp and also hold 
for a pull. 

Q How would you characterize Mrs. Anderson’s trad¬ 
ing pattern ? A About the same. 

Q Did she ever hold for a long pull, as you put it? 
A Yes, sir. 

Q Wasn’t she generally in and out of the market pretty 
fast? A She was for quite a while, and then as I recall 
she would take a position and hold it. 

Q Let’s consider the Lesikar account for a moment. 
Do you recall the circumstances under which Mr. Lesikar 
opened his account? A Yes, sir. He was up here flrom 
Texas. He came in the office. He gave us a check on his 
bank in Texas and opened the account himself. 

Q Was he ever in the office of Merrill Lynch, Pierce, 
Fenner and Beane? A Most of the time, yes, sir. 

Q Day in and day out, wasn’t it? A Yes, sir. He 
was there a lot. 

Q Did he ever give his own orders to trade? A 
He gave all his own orders. 


474 
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Q Did he make all the withdrawals? A Yes, sir. 

Q He made all the deposits? A Yes, sir. 

Q Did Ralph Moore control that account as far as 
you knew? A No, sir. 

Q But he did, however, give the 1707 N Street ad¬ 
dress, did he not? A Yes, sir. 

Q But he did his own trading? A Yes, sir. 

Q He used his own money? A Yes, sir. 

Q Now let me direct your attention to the Carl Wilken 
account. Do you recall the circumstances under which 
that account w-as opened? Let me put it to you this way: 
Isn’t it true it was opened by Mr. Wilken personally by 
depositing with you a check on a bank? A I am not 
sure, sir. 

Q You w T on’t say? A I would rather that question 
would be checked to be sure with our cashier. It 
475 sounds very logical it was and I think probably 
that is the way it was, but I don’t know for sure. 

Q The only trade in that account that was made by 
Mr. Moore was at a time when Mr. Wilken was out of 
the city and it was made pursuant to a power of attorney. 
Is that true? A No. What I said was that I had a 
letter from him at one time when he was out of town, 
that anything Mr. Moore wanted to do concerning the 
account it was all right with him. 

Q How t many transactions did Mr. Moore make in that 
account pursuant to that letter? A Mr. Wilken gave 
most of his orders. I think Mr. Moore gave one or two 
orders but T think Mr. Wilken handled that account pretty 
much entirely himself. 

Q Mr. Reeside, are you aware of the circumstances 
under which Mr. Moore advanced the money for the open¬ 
ing of these various accounts to wdrich you have testified? 
A Yes, I can remember. I feel that I can. The general 
way it was done? 

Q Yes. Do you know that the sums used to open 
these accounts were loans from Mr. Moore to the various 
persons? A That was my understanding of it, yes, sir. 
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Q Did you speak to Carolyn McIntosh? A Jlany 
times, sir. 

Q She gave you orders to trade in her account^ A 
Yes, sir. 

476 Q When she traded in the account of Elizabeth 
Anderson did she ever indicate to you that she was 

doing it upon the instructions of Mrs. Anderson? A I 
think so, sir, because I knew they were very close friends 
from what they told me. I assumed that Miss Mcliitosh 
was making the orders for Mrs. Anderson. 

Q Mr. Eeeside, I direct your attention to that part of 
your statement appearing on page 4, in the third para¬ 
graph, in connection with the statement that Mr. Mobre’s 
long position of 250,000 pounds of November lard was 
reached October 3, 1947. Didn’t that result from the pur¬ 
chase by you of 100,000 pounds of lard instead of one con¬ 
tract? Is that right? A It must have been—You mean 
instead of buying one, we bought two? 

Q Yes. A Yes, sir. 

Q Could that have been an error on your part, that 
you were asked to buy one and by mistake bought two, 
innocently, of course? A Possibly, yes. 

Q Isn’t the fact of the matter this, that you under¬ 
stood Mr. Moore to ask you to purchase one, and you 
understood by that he meant 100,000 pounds, whereas as 
a matter of fact he only meant one contract, which fwas 
50,000 pounds? A All I can remember, I know 

477 that Mr. Moore did not intend, and whether it Was 
his mistake or my mistake and how it was woilded 

I just can’t remember, but Mr. Moore I can tell you did 
not mean at that time to have that additional contract in 
the account. 

Q So when he said to buy one, you may have under¬ 
stood 100,000 pounds, which would have been two (ton- 
tracts, and he may have meant one contract? A It could 
easily have happened that way. 
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Q Which would have been 50,000 pounds? A That is 
correct, sir. 

• • • • 

Redirect Examination 
BY MB. HOLSTEIN: 

Q I believe you stated, Mr. Reeside, both on direct 
and on cross examination that checks representing with¬ 
drawals in the Elizabeth Anderson account were delivered 
to Mr. Moore’s office? A Yes, sir. 

Q Who directed you to do so, Mr. Reeside? A I 
would say both Miss McIntosh and also Mr. Moore un¬ 
doubtedly gave me those instructions. 

Q Since Mr. Moore also opened accounts in the name 
of Carl Wilken, James E. McDonald, Harold B. 

478 McDonald, and Goodwin, as you have testified, that 
was also true in those cases, was is not? A Yes, 

sir. 

• • # • 

Q Mr. Reeside, could Elizabeth Anderson have made 
withdrawals from this account? A Yes, sir. 

Q Would you have paid money to her had she re¬ 
quested it? A Yes, sir. 

Q You also stated on cross examination, Mr. Reeside, 
that in some of these cases the funds used to open the 
account represented loans by Mr. Moore to those persons, 
is that correct? A Yes, sir. 

Q How do you know that? A Mr. Moore said so. 
Q Mr. Reeside, you also testified that the purchase of 
100,000 pounds of November lard on October 3, resulting 
in a long position of 250,000 November lard for Mr. 

479 Moore may have been due to an error. A Yes, sir, 
possibly. 

Q Can you explain, then, why the position was allowed 
to remain at that level for 11 days thereafter? A I didn’t 
know it, sir. I think, as a matter of fact, Mr. Moore 
called it to my attention. 
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480 William T. Buster 

a witness for and on behalf of CEA, resnme4 the 
stand, and having been previously duly sworn, was exam¬ 
ined and testified further as follows: 

• • • • 

486 MR. MELNICOFF: Your Honor, I wish simply 
to state I agree with the Government as to the ac¬ 
curacy of the figures contained. However, with respect to 
this Exhibit as with respect to all other eqhibits in w|hich 
associated persons are shown we do not admit association, 
and we ask that our stipulation as to the figures nolt be 
taken as an admission of the control of the account. 

HEARING EXAMINER BAIN: That may be under¬ 
stood also. It is admitted as Governments Exhibit 20, 
consisting of two pages. 

• • • • 

I 

MR. MELNICOFF: I mention specifically the mate¬ 
riality and relevancy in other connections, but I thiijk I 
omitted to mention it in connection with Exhibit 

487 No. 20. I wish merely to mention it now. I foifgot 
about it. I think it is immaterial and irrelevant 

since it relates to a controlled account. 

HEARING EXAMINER BAIN: I see the basis of 
your objection. Yes, it may be understood that you mhde 
that objection and that it was over-ruled. 

• • * • 

MR. HOLSTEIN: That is offered in evidence. 
HEARING EXAMINER BAIN: Are there any ques¬ 
tions or objections? 

MR. MELNICOFF: I object to the materiality and 
relevancy. I stipulated with the Government as to the 
accuracy of the figures and I stand by that stipulation. 
However, the same comment with respect to the fact t^iat 
we do not admit the association. 
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HEARING EXAMINEE BAIN: With the understand¬ 
ing it does not constitute such admission, the other 

488 objections are over-ruled, and it is admitted as 
Government’s Exhibit 21. I state for the record it 

consists of 7 pages. 

(The documents referred to were marked Government’s 
Exhibit No. 21 and received in evidence.) 

BY MR. HOLSTEIN: 

Q Will you direct your attention to that exhibit for 
a moment, Mr. Buster? Did you make a summary of the 
information contained on that Exhibit? It is quite a de¬ 
tailed exhibit and shows a lot of transactions. Did you 
make a summary for that exhibit? A I think I did 
make a short summary. I handed it to you. Something 
to the effect of the extent of time in which these consoli¬ 
dated accounts stayed in reporting status and the number 
of transactions involved that should have been reported 
and the total amounts involved. 

Q Is this the summary? (Paper handed to witness) 
A Yes, sir. 

Q Will you give us that summary for the record, 
please ? 

MR. MELNICOFF: I assume I will be able to use that 
for cross examination, Your Honor. 

MR. HOLSTEIN: Yes. 

THE WITNESS: The tabulations cover a period 
from July 10 to October 18, 1947, a period of approxi¬ 
mately 100 days. During this period but consolidating 
the positions of all accounts shown on here, the 

489 total showed that they stayed in reporting status 
on 90 of those days, that from September 25, the 

accounts were long 500,000 or more pounds of the Novem¬ 
ber futures, except for one day when they dropped below 
to 450,000. 

On 30 days during this period they were at or in excess 
of reporting limit in two futures or more, on one day 
they had an excess of 250,000 pounds in three futures, 
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and on one day an excess of 250,000 pounds or ijiore in 
one future. 

BY MR. HOLSTEIN: 

Q Mr. Buster you stated they were in reporting status 
for 90 days, I believe, during 90 days of the lCjO days 
covered by this tabulation, and that on 38 of those 90 
days transactions occurred, is that correct? A That is 
right, yes, sir. 

Q How many transactions, approximately? Did you 
summarize that? A I think it was some place around 
122 items. I might say there might be two items which 
were really one transaction. But there are 122 items 
which should have been reported. 

Q But were not? A But were not reported, no, sir. 

Q No reports were received with respect to the trans¬ 
actions shown on that tabulation, is that true? A That 
is true. 

* * • • 

493 BY MR. HOLSTEIN: 

Q I have before me, Mr. Buster, photostatic 
copies of 12 letters bearing the letterhead of Ralph W. 
Moore, farmer and stock man, Granger, Texas, all ad¬ 
dressed to Merrill Lynch, Pierce, Fenner and Beane, and 
all of which direct Merrill Lynch, Pierce, Fenner, and 
Beane to transfer various amounts out of Ralph Moore’s 
account into the accounts of various other persons. 

Will you direct your attention to those and tell us 
whether they were obtained under your supervision or 
control? A They were. 

• • • • 

494 MR. MELNICOFF: I don’t see the materiality 
or relevancy of those letters at this timej Your 

Honor. They are not connected with any particular alle¬ 
gation in the complaint, nor do we have any statement by 
the way of what they purport to prove. I think they 
should be tied to some allegation or some item of proof. 




MR. HOLSTEIN: I can state for the record that they 
purport to prove control or ownership by Mr. Moore in 
the accounts of the persons named in the letters and in 
the complaint. 

HEARING EXAMINER BAIN: The objection is over¬ 
ruled. 

• • • • 

497 MR. MELNICOFF: I have one further objec¬ 
tion, Your Honor, which T think goes even deeper 

than that to which I have heretofore referred. This 
transcription of transfers and disbursements shows that 
it begins on November 6, 1945 and concludes December 20, 
1946. There is no allegation in the complaint prior to 
January 2, 1946. Therefore, the first two items which 
relate to transfers dated November 6, 1945, since they are 
anterior to the complaint, Your Honor, I move be stricken 
from this exhibit. They are irrelevant and immaterial 
and highly prejudicial to the respondent. 

HEARING EXAMINER BAIN: I think the issue is 
upon the control of this account. The fact that I drove 
a car yesterday might be proof that it is mine today. I 
think that reasoning is analogous. The objection is over¬ 
ruled. 

• # • • 

498 Q T have before me a tabulation similar to the 
one just described showing receipts, disbursements 

and transfer for a period shown in the account of Eliza¬ 
beth Anderson on the books of Daniel F. Rice and Com¬ 
pany, plus one photostatic copy of a check issued by 
Daniel F. Rice and Company to Elizabeth Anderson. Did 
you prepare that tabulation, Mr. Buster? A I did. 

MR. HOLSTEIN: That tabulation and the one check 
are now offered in evidence. 

HEARING EXAMINER BAIN: Any questions or ob¬ 
jections? 

MR. MELNICOFF: Yes, Your Honor. We object to 
the relevancy and materiality. We wish to point out the 
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name Ralph W. Moore does not appear on this exhibit. 
We wish to state again that there is no connection sljiown 
in this record between Elizabeth Anderson and Ralph W. 
Moore, and its admission into evidence, if it should be 
admitted, should not be construed in any way as admis¬ 
sion on our part of any control. 

HEARING EXAMINER BAIN: The objections 
499 are overruled, and the tabulation is admitted as 
Government’s Exhibit 25 and the check as Govern¬ 
ment’s Exhibit 25-A. 

(The documents referred to were marked Government’s 
Exhibits No. 25 and 25-A and received in evidence.) 

BY MR. HOLSTEIN: 

Q Will you direct your attention for a moment, Mr. 
Buster, to any copy of that exhibit that you might have 
available to you or to the exhibit itself, and point out 
any significant item that occurs to you? A There are 
two entries of credit on the February 13, 1947. One in 
the amount of $108.50, which was represented by a check 
given by Daniel F. Rice and Company to Arline Hilyard, 
which was endorsed by Arline Hilyard and then deposited 
into the credit of Elizabeth Anderson on the books of 
Daniel F. Rice and Company. The other item is a $75 
credit which represents a check given to Lelia Moore by 
Daniel F. Rice and Company and it went to the credit of 
Elizabeth Anderson in the same manner that the afore¬ 


mentioned check did. 

Q That is all on that. 

I have before me a similar tabulation for the account 
of Elizabeth Anderson on the books of Merrill Lynch, 
Pierce, Fenner and Beane, covering the period from June 


13, 1947, to October 31, 1947. Was that tabulation also 
prepared by you, Mr. Buster? I have also in connection 
with that tabulation seven photostatic copies of 
500 checks issued to Elizabeth Anderson by Merrill 
Lynch. Was the tabulation prepared by you, Mr. 


Buster? A Yes, sir. 
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MR. HOLSTEIN: The tabulation and the seven pho¬ 
tostatic copies of the checks are now offered in evidence. 

HEARING EXAMINER BAIN: Questions or objec¬ 
tions? 

MR. MELNICOFF: Yes. I object to the relevancy 
and the materiality. We say that Elizabeth Anderson has 
not been proven to have an account which is controlled by 
Ralph W. Moore. We also ask that the admission of this 
exhibit in evidence, should it be admitted, should not be 
construed as an admission on our part as to any control. 

HEARING EXAMINER BAIN: The objections are 
overruled. The tabulation is admitted as Government’s 
Exhibit 26, and the seven checks as Government’s Exhibit 
26-A. 

(The documents referred to were marked Government’s 
Exhibits 26 and 26-A and received in evidence.) 

BY MR. HOLSTEIN: 

Q Directing your attention for a moment, Mr. Buster, 
to any copy you may have available or any summary— 
did you make any summary of the significant items on 
this tabulation? A I have some memorandum some 
place, yes sir. 

Q Can you find it? A I believe I might be able to 
find it, if I may. 

• • • • 

502 Q I had asked Mr. Buster if he had prepared 
a summary of the significant items on Exhibit Num¬ 
ber 26. 

Have you prepared such a summary, Mr. Buster? A 
Yes, I have. 

Q Can you tell us what that summary is for the rec¬ 
ord, please? A Of the total amount of credits listed in 
this account, $21,705.25 were checks drawn by Lois Moore 
on the First State Bank of Granger, Texas, and $8,450.00 
of those credits were transferred to the account of Eliza¬ 
beth Anderson from the account of Ralph W. Moore. 




On the debit items, there are checks totaling $25,918, 
which bear the endorsement of Ralph W. Moore in Addi¬ 
tion to the endorsement of Elizabeth Anderson, and two 
items, one $1400 and the other $9000, went to the ]First 
State Bank of Granger, Texas, for deposit. 

• • • • 

503 MR. HOLSTEIN: For the sake of saving some 
time, may I state for the record, or suggest, rather, 

that counsel for respondent may have a continuing objec¬ 
tion to the relevancy or materiality of these instead of 
objecting to each one separately, merely so we cap get 
them in the record. 

We have quite a few here yet. 

MR. MELNICOFF: Let me put it this way, Your 
Honor. 

I am glad counsel for the government suggested that. 
May I have a continuing objection to the relevancy the 
materiality, of these various exhibits, and may it also be 
understood that their admission into evidence does not 
in any way constitute an admission, nor is it in any way 
proof of control by the respondent? 

HEARING EXAMINER BAIN: That refers to all 
tabulations, checks, and so forth, of all accounts except 
Mr. Moore’s personal account? 

MR. MELNICOFF: Yes; of course. 

MR. HOLSTEIN: We don’t, of course, concede that 
they are not proof. We maintain they are proof of con¬ 
trol. That is why they are being offered. 

HEARING EXAMINER BAIN: It is understood 
simply that he is offering a continuing objection to each 
one, whether he expresses it or not. That may be under¬ 
stood, and it may be understood that the objections are 
overruled. 

MR. MELNICOFF: And there is no admission 

504 on our part that they constitute control by Mr. 
Moore. 
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HEARING EXAMINER BAIN: I think that may be 
understood, also. 

MR. MELNICOFF: Could that relate back if necessary 
to this entire series of exhibits, beginning with Exhibit 
No. 24, if I didn't mention it until that time? 

HEARING EXAMINER BAIN: I think that would 
be the fact, anyway, but it may be understood that it is a 
fact, whether or not it would be without that understand- 

in<\ 

MR. MELNICOFF: Very well. Then I will not object 
at this time. 

• • • • 

507 MR. MELNICOFF: Your Honor, if I may in¬ 
terrupt the hearing just a moment, these exhibits, 

transfers, disbursements, etcetera, appear to relate to 
the accounts alleged in paragraphs 4 and 5 of the com¬ 
plaint. 

I have already indicated, Your Honor, that I object to 
paragraphs 4 and 5 on the grounds of materiality and rele¬ 
vancy, that thev are not related to the violations sub- 

508 sequently alleged and their inclusion in the com¬ 
plaint is highly prejudicial to the respondent. 

That objection has been overruled on two other occa¬ 
sions. 

We wish to preserve it now merely as a matter of rec¬ 
ord. May I ask that that objection relate back to this 
entire series of exhibits, and that Y r our Honor’s overruling 
of my objection have the same effect? 

HEARING EXAMINER BAIN: Is there any objection 
to the relation back? 

MR. HOLSTEIN: No. No objection. 

HEARING EXAMINER BAIN: That may be under¬ 
stood as stated by you. 

MR. MELNICOFF: This is part of the standing objec¬ 
tion, Your Honor, and I will not repeat. Thank you. 

• • • • 
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509 HEARING EXAMINER BAIN: Any objections 
other than the standing objections? 

MR. MELNICOFF: Yes. I object to this e:diibit 
which, as I understand it, is headed “Nina W. Laing, 
Special,” on the books of Laidlaw & Co., for the additional 
reason that the name of Ralph W. Moore doeb not 

510 appear on that exhibit. It has not in any way been 
tied to the respondent in this case. For that reason, 

T state it is inadmissible, and I ask that it be stricken. 

HEARING EXAMINER BAIN: The objection is over¬ 
ruled. Tt is admitted as Exhibit 33. 

# * * * 

MR. MELNICOFF: I have two objections, lYour 
Honor, in addition to the standing objections. 

The first is that there are five items which this transfer 
sheet discloses took place in 1945. Since the period of 
the—since January 2, 1945, these items are anterior tb the 
complaint. For that reason, I object to its introduction 
into evidence. 

Secondly, nowhere on this exhibit does the name 

511 Ralph W. Moore appear, and it lias not in any I way 
been tied to the respondent. So, for those two Addi¬ 
tional reasons, additional to the standing objections, I 
object to this exhibit. 

HEARING EXAMINER BAIN: The objection is tjver- 
ruled. Tt is admitted as Exhibits 34 and 34-A. 

* * # * 

512 BY MR. HOLSTEIN: 

Q T have before me, Mr. Buster, a similar tabu¬ 
lation for Carolyn McIntosh on the books of Danie^ F. 
Rice & Co., together with eight photostatic copies of checks 
issued by the bank to Carolyn McIntosh, and two phloto- 
static copies of advices of transfers out of that account, 
wiring funds to the Temple National Bank, Temple, Tekas, 
to the credit of Mrs. Lois Moore. 

Did you prepare that tabulation, Mr. Buster? A I did. 
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MR. HOLSTEIN: That tabulation, together with the 
photostatic copies referred to, are now offered in 

513 evidence without further comment. 

MR. MELNICOFF: Standing objections, Your 
Honor, and in addition to that, an objection by reason of 
the fact that this Exhibit discloses that three items in 
1936; June 5, October 19 and November 13, all three of 
which are anterior to the period alleged in the complaint. 

T therefore object to the admission of this exhibit in 
evidence, Your Honor. 

HEARING EXAMINER BAIN: They are admitted 
as Exhibits 37 and 37-A. 

(The documents referred to w r ere marked as Government 
Exhibits 37 and 37-A, and received in evidence.) 

BY MR. HOLSTEIN: 

Q Will you direct your attention for a moment to that 
exhibit, Mr. Buster? 

Did you make any summary of significant items? A 
Yes. 

Q Will you tell us what that summary was, please? A 
The first debit item is a check for $6500, charged to the 
account on November 13, 1945, which check was endorsed 
by Carolyn McIntosh and deposited with Bache & Co. 

Of this amount, $500 went to the credit of Nina W. 
Laing on the books of Bache & Co., and $6,000 went to the 
credit of the joint account of Lois Moore and M. H. 
Heflin on the books of Bache & Co. 

514 Of the total of $28,500 in here charged to the 
account of Carolyn McIntosh that went either by 

wire or by way of endorsed checks to the Temple Na¬ 
tional Bank for the credit of Lois Moore, there are $9000 
of checks which bear the endorsement of Ralph W. Moore 
in addition to the endorsement of Carolyn McIntosh. 

Of the credit items, there are three credit items in the 
total amount of $15,000 that went into this account as a 
transfer charged to the account of Ralph W. Moore. 
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• * • * 

515 MR. MELNICOFF: The standing objections, 
Your Honor, and the further objection that this ex¬ 
hibit shows on its face three items which occurred in 1945; 
October 1, October 4, and November 30, all of which are 
anterior to the date of any violation alleged in thi^ com¬ 
plaint. 

HEARING EXAMINER BAIN: Admitted as Exhibit 

39 and 39-A. 

• • * • 

51G HEARING EXAMINER BATN: Any additional 
objections? 

MR. MELNICOFF: Yes, Your Honor. T wish to point 
out that there are a number of items here which occurred 
in 1945, during the period August 7, 1945 through Novem¬ 
ber 16, 1945, all of -which are anterior to the time that 
there is any allegation of any violation by this complaint. 

I wish to point out further, Your Honor, that on that 
part of the exhibit which purports to show transfers and 
disbursements in the year 1946, the name “Ralph W. 
Moore” does not in any way appear. 

I therefore move that this exhibit not be admitted into 
evidence. I object to its introduction into evidence on 
those grounds in addition to the standing grounds. 
HEARING EXAMINER BATN: Admitted as Ex libits 

40 and 40-A. 

• * • • 

517 MR. HOLSTEIN: That is offered in evidence 

without further comment. 

MR. MELNICOFF: The standing objection, Your 

Honor, and the additional objection, if you please, that 

the name Ralph W. Moore does not appear on this exhibit 
at all. There is no way that it is tied into the respondent. 
T therefore object to its introduction into evidence^ 
HEARING EXAMINER BATN: It is admitted as Ex¬ 
hibit 42. 

• • « • 
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518 MR. MELNICOFF: Mr. Referee, the standing 
objections, as well as this additional objection: 
This entire exhibit relates to transfers and disburse¬ 
ments which took place October 22 through December 14, 
1945, all of which are anterior to the date of any allegation 
of violation in this complaint. 

Moreover, there has been no evidence whatsoever indi¬ 
cating that Lois Moore is in any way involved in this com¬ 
plaint, in this matter, and I believe insufficient foundation 
has been laid to include her trading in this proceeding. 

I therefore object to the introduction of this exhibit in 
evidence. 

HEARING EXAMINER BAIN: Admitted as Exhibit 
43 and 43-A. 

• • • • 

523 William T. Buster 

* * • * 

524 HEARING EXAMINER BAIN: Are there any 
objections other than the standing ones? 

MR. MELNICOFF: Yes. The standing objection plus 
the fact that the name ‘‘Ralph Moore” does not appear on 
this exhibit, and there is no way that it is tied into the 
respondent in this case. 

HEARING EXAMINER BAIN: The objection is over¬ 
ruled. The tabulation is admitted as Government’s Ex¬ 
hibit 45. 

• • * • 

525 HEARING EXAMINER BAIN: Any objections 
other than the standing ones? 

MR. MELNICOFF: The standing objections, Your 
Honor, and the further fact that the name “Ralph W. 
Moore” appears here only as an endorsee of a check, 
and it is not tied into him in any way. 

HEARING EXAMINER BAIN: The objection is 
overruled, and it is admitted as Government’s Exhibit 46, 
and the check as 46-A. 

* • * * 
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526 HEARING EXAMINER BAIN: Any objec¬ 
tions ? 

MR. MELNICOFF: Yes. The standing objections, 
and the additional objections that the name Ralbh W. 
Moore appears here only as an endorsee. As a matter 
of fact, I might point out, Your Honor, that if Mr. Moore 
is held for his name having appeared on this exhibit, the 
Mayflower should be held, because they, too, appear as an 
endorsee. 

This account is not in any way tied into Mr. Moor^, and 
therefore for those reasons, as w^ell as the standing Objec¬ 
tions, we move that it be excluded. 

HEARING EXAMINER BAIN: The objections are 
overruled. The tabulation is admitted as Government’s 
Exhibit 47, and the two checks as Government’s Eichibit 
47-A. 

• * • • 


528 MR. MELNICOFF: Yes. The standing objec¬ 
tion as well as the additional objection that Ralph 
W. Moore’s name appears here only as an endorsee.! 

The respondent is not in any way tied into any trans¬ 
action appearing or which this exhibit purports to depict. 
Therefore, it is in my opinion inadmissible in evidence, 
and I move that it be excluded. 

HEARING EXAMINER BAIN: The objection is over¬ 
ruled. The tabulation is admitted as Government’s Exjhibit 
49, and the three checks as Government’s Exhibit 49-A. 


MR. MELNICOFF: Mr. Examiner, I now respectfully 
move that Exhibits Numbers 24 through 49-A, which Jiave 
been heretofore admitted in evidence over my objection, 
be excluded for the further ground that there has been no 
adequate foundation laid for the introduction of these ex¬ 
hibits into evidence. 

So far as this record shows, they do not in any way 
concern any matters which took place or which are alleged 
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to be violations in this complaint. They are merely a 
recapitulation of certain figures appearing on the books 
of certain brokers. 

I do not challenge, Your Honor, the accuracy of those 
figures. I have stipulated those. I stand by the stipula¬ 
tion. 

However, I did reserve at the time I made the stipu- 

529 lation the right to object to the materiality, rele¬ 
vancy and their admissibility on other grounds. 

Your Honor, in most cases you will find that Mr. Moore’s 
name appears here only as an endorsee on certain checks 
which were disbursed from these accounts. There has 
been no tie-in that Mr. Moore was involved in those 
accounts in any other way. He appears in other accounts, 
it is true. His name appears as having transferred money 
into the account, but there has been no indication, no 
proof of any trades made pursuant to those payments. 

There has been, in fact, nothing here except to show that 
certain books and records of certain brokers, commission 
houses, have those figures on them which have been intro¬ 
duced in evidence here. They prove absolutely nothing. 
They don’t get us any longer toward a decision. 

For that reason, Your Honor, I move they be stricken. 
They are highly prejudicial to the respondent. 
HEARING EXAMINER BAIN: The motion is denied. 

* * # * 

Cross Examination 
BY MR. MELNICOFF: 

Q Mr. Buster, in making up the exhibits which 

530 have been introduced in evidence as Numbers 24 
through 49-A, may I ask you what factors influenced 

your choice of those persons. A They all definitely re¬ 
flected a connection between Ralph Moore and the person 
whose name the account was carried in. 

Q Which of these accounts would you say Mr. Moore 
had advised the trading in? 
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MR. HOLSTEIN: Objection, Your Honor. I object to 
that question on the ground that it is without the scope 
of cross examination. This witness has merely identified 
these exhibits, in some cases he has summarized the infor¬ 
mation contained on them for the benefit of the record. 

He has not been asked any questions with respect to 
the nature of the content shown on the tabulations. That 
is one ground for my objection. 

The second ground for my objection is that that ques¬ 
tion calls for a legal conclusion on the part of the witness. 

HEARING EXAMINER BAIN: I think the objection 
is good. It is sustained. 

MR. MELNICOFF: Very well, then. In order to malfe 
up the record, if for no other purpose than that, I will aSk 
him the following questions, all of which I believe will tye 
objected to and I assume will be sustained. I hope yo|u 
will not believe I am out of order in making these: 

BY MR. MELNICOFF: 

531 Q Which of these accounts would you say Mf. 

Moore was interested in? A I would say ever|y 
one of them. 

Q Which of these accounts would you say he in¬ 
fluenced ? 

MR. HOLSTEIN: Objected to on the same ground^;. 
It is merely stating the first question, to which I objected, 
in a different form. 

HEARING EXAMINER BAIN: Objection sustained. 

BY MR. MELNICOFF: 

Q Which of these accounts would you say lie directed 
the trading in? 

MR. HOLSTEIN: The same objection, Your Honor. 

HEARING EXAMINER BAIN: Sustained. 

BY MR. MELNICOFF: 

Q Mr. Buster, did you look into the trading patterij 
of any of these so-called associated accounts, and compart 
it with that of Mr. Moore? A I did. 
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Q Are you familiar with Mr. Moore’s trading pattern 
in oats for the 1947 options? A I studied them and 
made memorandums of them; yes. 

Q Are you familiar with the trading pattern of Mrs. 
Anderson, who is alleged here to be one of the controlled 
accounts ? Are you familiar wdth her trading pattern ? A 
Yes. 

532 Q Do you have any work papers in your posses¬ 
sion from which you could answer a few questions? 

A Y~es. 

Q Would you get those, please? 

• * * • 

Q Let me ask you this, Mr. Buster: 

From your familiarity with the trading pattern of these 
two people, would you say that they were similar or dis¬ 
similar in net position, long or short, as the case may be? 
A There could have been some dissimilarity, but gener¬ 
ally they were similar. 

Q Assuming that there were dissimilarities, and you 
say that there were, would that have made any difference 
in your opinion as to whether or not the Elizabeth Ander¬ 
son account was controlled by Ralph Moore? 

• • • • 

533 THE WITNESS: It would not have made any 
difference in my opinion. 

• • • • 

Q Exhibit 14 shows, does it not, the amounts of the 
various commodities traded by the so-called associ- 

534 ated or controlled accounts; is that true? A 
That exhibit follows the same pattern as Exhibit 12. 

Yes. 

• • • • 

535 Having in mind the total trades by Mr. Moore and 
comparing them with the total trades by the associ¬ 
ated accounts, what possible reason can you assign in your 
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mind for Mr. Moore’s seeking to control the so-called con¬ 
trolled accounts ? 

MR. HOLSTEIN: I object to that question. It is en¬ 
tirely immaterial. The matter in issue is control. The 
reason for control is not part of the charge. 

* * * * 

538 HEARING EXAMINER BAIN: I think that is 
similar to the question to which I have already sus¬ 
tained objection. This objection is sustained. 

MR. MELNICOFF: Very well, sir. I assume, Your 
Honor, if I were to ask the same question with respect to 
wheat, corn, oats and rye, the same objection would be 
made and the same ruling given? 

HEARING EXAMINER BAIN: The same ruling, if 
it were objected to. 

MR. MELNICOFF: I do want to make my record here. 

Would vou make the same objection? 

MR. HOLSTEIN: Yes. 

MR. MELNICOFF: Very well, I assume, then, if the 
same question were asked with respect to all the other 
commodities, the same objection would be made, and the 
same ruling. 

HEARING EXAMINER BATN: The same ruling 
would be made if it was objected to. 

MR. HOLSTEIN: I would object, if that is what you 
are asking. 

MR. MELNICOFF: That is it. Very well. 

That is all we have with this witness, Your Honor, in 
view of the restrictions placed on cross examination. 

• • • • 

540 Ovid A. Martin 

was called as a witness for and on behalf of CEA, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 
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Direct Examination 

BY MB. HOLSTEIN: 

Q Will von state your full name, please? A Ovid A. 
Martin. 

Q What is your occupation, Mr. Martin? A I am a 
reporter for the Associated Press. 

Q Were you so occupied on October 1, 1947? A I 
was. 

Q Can you tell us briefly what your duties were on 
that date insofar as the Department of Agriculture is con¬ 
cerned? A My duties are to report events taking place 
in the Agriculture Department, that is, covering press 
releases that the Department might issue, seeking inter¬ 
views with officials with regard to news events relating to 
food and agriculture, attending press conferences that the 
Secretary might hold, covering the news that went on in 
the Agriculture Department. 

• • • • 

541 Q I hand you, Mr. Martin, this mimeographed 
copy of Exhibit 1 in this proceeding and ask you 
if you can tell me when and the circumstances under which 
you first saw that document, or one like it? A On this 
day— 

Q Which day? A The day—I think—I don’t remem¬ 
ber. Tt was in October, I think about the first of October. 
T don’t exactlv remember the exact dav, but it was the 
day that \ first saw this. We newspaper men were called 
down to the Secretary’s office about three o’clock. He gave 
us an interview’ about some matters. I forget whether it 
w’as wheat or not. It was about wheat, I think. We came 
back to the press room, and copies of this statement were 
in—W 7 e have a sort of cubby hole affair there in our press 
room w’here the Department puts its press releases, one 
for each reporter. In other wnrds, one for the Associated 
Press, one for the United Press, and so on, about 16 of 
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them. A copy of this statement was in the cubby 
for each one of us. 

Well, naturally, we took them and read them over, 
immediately thought, “Well, there is possibly a std 
here,” so T called Colonel Andrews and Mr. Prichard a 
asked them, in as much as their names were mention 
here, if they could verify this. I thought there wj 
sibly a good news story in it. Both of them said th 
were not aware of this, had not authoriz 
542 issuance, and furthermore, indication that the 
partment was going to increase its purchases 
lard was untrue. In other words—So I immediate 
thought, well, thunder, I couldn’t accept this as a va 
statement for a news story, so T immediately took it 
Mr. Webster, who is head of the press section for the 
partment and asked him if he knew anything about it a 
where it may have come from, or if he knew whether 
was accurate or anything about it, you see. 

He said no, he knew nothing about it, and he asked fbr 
my copy. He said “I would like to check it further and 
see if we can run it down. 


D 
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Cross Examination 
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BY MR. MELNICOFF: 

Q Mr. Martin, the paper from which you have be^n 
testifying is a mimeographed copy of the exhibits. I no|w 
hand you another piece of paper and ask you to examii|ie 
that and tell us whether or not the piece of paper I have 
just handed you more nearly approximates the piece of 
paper that you say you got in the press room some time 
back in October 1947. A Yes. It was on this type of 
paper. To the best of my memory it is more nearly this 
type of paper than this, that is right. 

Q Did it carry a heading on it, the IT. S. Department 
of Agriculture, the piece of paper you got? A It did not. 
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Q Did you believe it to be an official release of the 
Department of Agriculture when you picked it up? A I 
did not. 

Q Is that the reason you called Messrs. Prichard and 
Andrews about it? A That is right. I read it over. 

551 There was a possible news story in it, but I wanted 
to be sure whether or not it was accurate, and for 

that reason I called those two gentlemen. 

Q Let me ask you this: Had it carried the heading 
U. S. Department of Agriculture, Production and Market 
Administration, would you have queried those people? A 
T think I would have. 

Q Is it general for an official news release of the De¬ 
partment of Agriculture to carry at the bottom of it the 
statement “references,' 7 followed by names? A I don’t 
think I ever saw any written in that form. 

Q Very well, then. Your job is to gather news, isn’t 
that true, Mr. Martin? A That is right. 

Q After you have ascertained the facts and have put 
them into what you believe to be the appropriate form for 
publication, if that is the term, you turn them over to some¬ 
body else? A That is right. 

Q That somebody else,, whoever he may be, decides 
whether vour story shall be used or not be used? A That 
is right. 

Q I guess it is fair to say that some of your stories 
are used? A Yes, certainly. 

Q And of course some of them aren’t used? 

552 A That is right. 

Q So when that material is given to your chief 
or chiefs, the editorial board, he may do nothing with 
it as far as sending it on further so it may reach the 
public, isn’t that true? A That is true. 

Q He may kill it right then and there; I believe that 
is the press term? A That is right, he may do that. 

Q Was the information contained on Exhibit No. 1, 
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the so-called memo to the press, ever published as a result 
of your efforts? A It was not. 

Q Nothing was ever done about it? A No. 

Q Because you couldn’t verify it? A I mean the 
Associated Press didn’t carry it. 

• • • • 

565 HEARING EXAMINER BAIN: It is true that 
the Government closed its case, but I think in pro¬ 
ceedings of this type we are not so strict as not to allow 
a re-opening. I think I will have to grant the motion. 

MR. MELNICOFF: Very well, Your Honor. Mav I 
note an exception to that ruling. 

HEARING EXAMINER BAIN: Yes, sir. 

• • • • 

Douglas B. Bagnell 

• • • • 

I 

566 Cross Examination i 

• • • • | 

570 BY MR. MELNICOFF: 

Q Thank you. Now with regard to the per¬ 
sons whose accounts it is alleged in the complaint 

571 were controlled accounts, did any of those accounts 
ever individually reach the reporting status? J\ I 

do not believe so, no. 

Q They did not. May I have a straight answer? A 
That is right, they did not. 

Q They did not. Did any of the controlled accounts 
when added together, excluding for the moment for the 
purpose of this question only Mr. Moore’s holdings, was 
that total within the reporting requirements? A I wquld 
have to check the tabulations to be positive on that. I am 
practically positive that they did not, that all of the so- 
called controlled accounts combined, excluding Mr. Moore’s 
personal account, at no time would have been in reporting 
status. 
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Q Thank you. 

So of course they would not be required to report? A 
That is true. 

Q Of course, if Mr. Moore in fact did not own or con¬ 
trol the controlled accounts, then of course he too would 
not be in reporting status? A They would not be con¬ 
trolled accounts. 

Q I see, then he would not be in reporting status in 
so far as those accounts are concerned? A In so far as 
those accounts were concerned. He was in reporting sta¬ 
tus individually, however. 

572 Q That is true. I am taking that into account. 

I mean in those instances where you have alleged 
where together Air. Moore and the controlled accounts 
put him in reporting status. A If we didn’t add them 
together they wouldn’t have been in reporting status. 

Q That is right. That is all I wanted. Thank you, 
sir. 

Mr. Bagnell, was the fact that Mr. Moore w*as in default 
in reporting in connection with the owned and controlled 
accounts, when added to his, was that fact called to his 
attention? A Yes. 

Q Was he given opportunity to achieve compliance? 
A I think so. 

Q I call your attention to the fact that in the record— 
I don’t have it before me at the moment—two letters were 
written by Mr. Moore to the Commodity Exchange Au¬ 
thority, and you testified as far as you knew no answer 
had been made to those letters. A I think that is correct. 

Q I think it is correct, too, that you said that there 
was in fact no answer to those letters. A I believe that 
is true. 

• • • • 
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637 RESPONDENT’S EXHIBIT 1 

COPY 

IMMEDIATE RELEASE 

September 25,1947 
Statement by the President 

I am making public today a report from the Cabinet 
Committee on World Food Programs which emphasizes 
a critical situation calling for immediate action by every 
American. The report stresses the extremely grave 
food situation abroad and the relationship betweeh our 
ability to help meet urgent foreign food needs and the 
price situation in the United States. 

The Committee states that adverse crop developments, 
including those of recent weeks, both in North America 
and in Europe, make apparent a food shortage even 
worse than a year ago. The losses from heavy frojsts in 
northwestern Europe last winter have been increased by 
a general European drought this spring and summer. 
Any significant cut in the already low rations in those 
countries will have most serious consequences for their 
rehabilitation. 

In the face of this situation, the report shows that, 
without further action, we •would be able to carry through 
a large export program; but, as a result of sharpjv re¬ 
duced corn production and continued high domestic de¬ 
mand for grain, exports would not equal last year’s total 
shipments—even though world needs are greater. 

The United States cannot rest on this export prospect. 
To ship more abroad without adjustments in domestic 
demand, however, would aggravate our own price situa¬ 
tion. 

In presenting their report the Cabinet Committee 
stressed the urgency of doing everything possible to 
meet the problem at home and abroad. It recommended 
further emphasis on shipments of food other than grain 
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in rounding out our export program and on arrange¬ 
ments for the fullest participation by other nations in 
the combined effort to increase available supplies and to 
channel them to points of greatest need. 

The Committee made it clear, however, that definite 
steps to conserve on use of foodstuffs at home and re¬ 
duce the feeding of grain to livestock wdll be essential 
if we are to make our fullest contribution towards meet¬ 
ing minimum foreign needs and at the same time relieve 
the upward pressure on prices at home. 

As a primary step, I am therefore appointing a Citi¬ 
zens Food Committee to advise on ways and means of 
carrying out the necessary conservation effort. Charles 
Luckman of Cambridge, Massachusetts, will serve as 
chairman of this non-partisan committee. I am asking 
the Citizens Food Committee to meet at the earliest pos¬ 
sible moment to develop plans for bringing the vital prob¬ 
lem of food conservation to the attention of every Ameri¬ 
can for action. 

At the same time, I am establishing a working organi¬ 
zation which will mobilize the resources of the Govern¬ 
ment in support of the overall program. I will also 
confer with the Congressional leaders of both parties re¬ 
garding legislative action which may be necessary. 

While waiting for detailed recommendations from the 
Citizens Committee, there is one immediate and per¬ 
sonal thing each of us can do. We can start now to 
conserve by being more selective in foods we buy, par¬ 
ticularly livestock products whose production requires 
large quantities of grain. Such action on our part will 
do two things. We will save on our family budget and 
w*e will help others ■who are in desperate need. I am 
confident that the American people, realizing the extreme 
seriousness of the situation, will cooperate fully. 

638 The following letter was addressed to the Presi¬ 
dent by The Cabinet Committee on Food: 
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September 24, 194y 

The President 
The White House 
Dear Mr. President: 

This will confirm our oral recommendations to you, 
made September 22, at the time we submitted our 
report containing a factual appraisal of the food 
situation. 

We wish to emphasize again the seriousness of 
this situation. The needs of other countries for food 
have increased substantially over the past year 
through a succession of unfavorable weather condi¬ 
tions at critical periods in the development of their 
1947 crops. Similar conditions in this country have 
produced a serious drop in our own corn production 
with the result that there will undoubtedly be a 
strong temptation to feed more wheat to livestock. 
This will reduce the availability of United States 
grain for export shipment more*than 2 million tons 
below last year’s level unless additional positive 
action is taken. 

We wish to make entirely clear our feeling that the 
rate of exports which can now be definitely planned 
is not enough in view of the increased needs in the 
deficit areas abroad. Even if we could approximate 
the level of last year’s shipments, other countries 
would still be left in a difficult food supply situs.tion. 

The difficulty of attempting to enlarge our grain 
exports beyond what is now indicated lies in th^ do¬ 
mestic problems resulting from high prices. We are 
already faced with the need for vigorous action to 
prevent a further inflationary price spiral. 

In these circumstances, we recommend a number 
of measures to help meet the situation. Some of 
these are embodied in the report; others have been 
discussed with you verbally. 

We, the American people, must conserve our use 
of grain, in food and in animal feed, so that addi¬ 
tional supplies will be available for meeting the most 
urgent needs of other countries. The appointment of 
a special committee to develop ways and means of 
carrying out a successful conservation campaign is 
recommended. 
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Other steps should include: increased exports of 
United States foods other than grains; joint inter¬ 
national efforts to assure maximum food shipments 
from all exporting countries; further efforts by im¬ 
porting countries to increase their own collections of 
food; and the channeling of exports to the most 
critical areas. 

We wish to emphasize that the most important im¬ 
mediate measure, however, and the only one which 
can both increase the available supplies and relieve 
inflationary pressures, is an all-out drive for domestic 
conservtion. 

Respectfully, 

Members, Cabinet Committee on 
on World Food Programs 

639 THE CABINET COMMITEEE ON 
WORLD FOOD PROGRAMS 

September 22,1947 

Dear Mr. President: 

Because of adverse crop developments particularly in 
recent weeks, both in North America and in other areas 
of the Northern Hemisphere, it is now apparent that 
the world food shortage is even worse than it was a 
year ago. There is a serious gap between minimum needs 
of food-deficit countries and total supplies available for 
shipment from surplus-producing areas. 

Your Cabinet Committee on World Food Programs is 
submitting herewith a general appraisal of the food 
situation. 

Respectfully yours, 

CABINET COMMITTEE ON WORLD 
FOOD PROGRAMS 

CLINTON P. ANDERSON 
Secretary of Agriculture 
(Chairman) 

G. C. MARSHALL 
Secretary of State 
W. A. HARRIMAN 
Secretary of Commerce 
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Report on the Food Situation 

September 22, 1947 

It is now generally known that the world fo<|d short¬ 
age is even worse than it was a year ago. Storms and 
floods last winter, followed by droughts this summer, 
have taken a heavy toll of crops in many important food¬ 
importing countries. Grain harvests in France, l|alv, and 
other European countries are substantially below last 
year. Production prospects for potatoes, sugdr beets, 
pulses, and fodder crops have been lowered in central and 
western Europe. Much of this deterioration in world 
food production has taken place in the last 30 to 60 days. 

As a result of these conditions, the gap between avail¬ 
able exports and minimum needs of the importing coun¬ 
tries is estimated at about 15 percent—or 4.5 million 
tons—in terms of grain alone. It was hoped earlier that 
increased local production of other foods might serve to 
reduce this gap, but the recent declines in crop prospects 
in these deficit areas make it clear that this hope is now 
lost. 

This situation in the deficit areas points up the direct 
obligation that rests upon the United States, along with 
all other exporting countries, to do everything possible to 
make up the inevitable shortages. There is no need to 
review here the place of adequate food supplies as a 
foundation stone in building a stable structure of eco¬ 
nomic and political rehabilitation. We must send every 
pound of food that it is practical to ship to these coun¬ 
tries of greatest need. There can be no disagreement 
on this basic purpose. 

Our plans to carry out this purpose have been compli¬ 
cated by crop developments in North America during re¬ 
cent weeks. Deterioration in United Stales com 
640 crop prospects has reduced the estimated supply 
of corn for the year ahead to a total atlout 700 
million bushels below last year. The total supplV of the 
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four principal feed grains will be down about a billion 
bushels. This makes it appear certain that continuation 
of heavy demand and high prices for livestock products 
would provide the incentive for farmers to feed much 
more wheat, cutting heavily into the record 1947 crop. 
A further complication is the fact that Canada’s wheat 
prospects have recently been estimated at about 15 per¬ 
cent below' last year. 

These facts call for careful appraisal. The need to 
ship large supplies abroad is unquestionably great. Also 
important is the need to protect our owm economy and 
price structure. In this situation, it is imperative that 
a balance be struck which will call for shipment of the 
last food calorie w’hich can be provided without under¬ 
mining the nation’s strength and effectiveness. 

It is obvious that such a balance cannot be an in¬ 
flexible determination. It will be affected by changing 
conditions. The measure of the United States contribu¬ 
tion in the w’orld-wide effort to keep rations from drop¬ 
ping below the danger point will also be relative. In 
appraising export possibilities for 1947-48, it will be help¬ 
ful to compare them wdth our shipments last year. 

From July 1, 1946 through June 30, 1947, the United 
States exported nearly 18M> million long tons of food¬ 
stuffs—the largest total ever shipped from one country 
in a single year. These shipments represented about 49.6 
trillion calories of food—enough to supplement the diets 
of 300 million people to the extent of around 450 calories 
a day throughout the year. The following table gives a 
rough breakdown of the calorie value of 1946-47 exports, 
by major commodity groups: 
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1946-47 Food Exports 

Trillion of calories %\ 


of total 


Wheat and flour 
Coarse grains 
Rice 

Beans and peas 

Edible fats, oils, and peanuts 

Dairy products 

Dried fruits 

Citrus juices 

Vegetables (including potatoes) 
Meat and poultry products and fish 

Total 


31.2 

62.9 

12.1 

24.4 

1.3 

2.6 

.6 

1.2 

2.0 

4.1 

1.3 

2.6 

.3 

.6 

Negligible Ne 

gligible 

.3 

.6 

.5 

1.0 

49.6 

100.0 

14^ million lonj 

; tons 

bushels). Whea 

it, and 

up nearly 400 ] 

[million 

oats, barley, ry 

is, and 

the rest. In ter 

ms of 

1 nearly 88 perc 

ent of 


all export shipments. 

This year there will not be available, under conditions 
now prevailing, as large a volume of grain for ship¬ 
ment. It now seems likely that about 400 million bushels 
of wheat and flour will be available for export—abqut the 
same as last year. However, the total of other grains 
and grain products estimated to be available for ship¬ 
ment this year are not much more than one-third the 
quantity exported during 1946-47—about 70 million bush¬ 
els as compared with 175 million bushels. Corn exports 
will have to be limited almost entirely to the 19 million 
bushels bought last spring and moved out during July 
and August. Barley, grain sorghums, oats, and rye will 
make up the rest of the expected 70 million bushels of 
these “coarse grains”. 

641 In arriving at these estimates, the probable price 
effects of exports at various levels were given 
careful consideration. The undesirable results of a price 
spiral, with impacts both at home and abroad, arte ap¬ 
parent. 
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Present indicated domestic use of grain would leave 
about 470 million bushels (12.3 million long tons) of all 
grain for export—more than two million long tons short 
of last year’s record shipments. (See following table 
showing availability of grain, 1946-47 and 1947-48, and 
possible utilization of 1947-48 United States grain sup¬ 
plies.) 

Grain Availability — 1946-47 and 1947-48 1 2 3 
(Millions of Bushels) 


.... 

2 Carry-in 

1916-1917 
Production 
and Imports 

Total 

Supply 

* Carry-in 

1917-18 
Production 
and Imports 

Total 

Supply 

Wheat 

100 

1156 

1256 

83 

1409 

1492 

Corn 

173 

3288 

3461 

350 

2404 

2754 

Oats 

292 

1510 

1802 

278 

1227 

1505 

Barley 

58.6 

268.4 

327 

55.6 

295.9 

351.5 

Gr. Sorghums 

9.2 

106.7 

115.9 

10 

90 

100 

Rye 

2.3 

20.2 

22.5 

2.3 

26.6 

28.9 

Total 

635.1 

6349.3 

6984.4 

778.9 

5452.5 

6231.4 


1 All grains on a July-June year except corn which is on an October-September 
year. 

2 Grain only. 

Possible Utilization of 1947-48 Grain Supplies 1 
(Millions of Bushels) 






Ind-ustrial 


Total 

Balance 





and Other 

Carry- 

Domestic 

Available 


Food 

Feed 

Seed 

Uses 

Out - 

Utilization 

for Export 

Wheat 

510 

350 

87 


147 

1094 

400 

Com 

150 

2350 

13 

65 

174 

2752 

3 21 

Oats 

50 

1150 

110 


185 

1495 

10 

Barley 

80 

160 

19 

10 

60.5 

329.5 

23 

Gr. Sorghums 

3 

67 

3 

3 

10 

86 

14 

Rye 

7 

6.3 

5 

6 

2.6 

26.9 

2 

Total 

800 

4083.3 

237 

84 

579.1 

5783.4 

3 470 


1 All grains on a July-June year except corn which is on an October-September 
year. 

2 At this time, before next year's crops can be estimated, these figures represent 
the minimum safe carryovers. Final estimates will depend upon crop prospects 
next spring. 

3 Includes 19 million bushels of corn exported in the July-September quarter 
of 1947, which is an addition to the 2 million bushels estimated to be exported 
during the corn crop year. 
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It is obvious that the United States will have to put 
more emphasis on shipments of foodstuffs other t]han 
grain. A careful survey of possibilities, which are re¬ 
garded as practicable under present circumstances from 
the price and other points of view, shows that even then 
we shall probably fall short of last year’s total ship¬ 
ments unless arrangements can be made for ship- 
642 ment of supplies which are produced in otjher 
countries. The movement of substantial quantifies 
of Cuban sugar to food-deficit countries is an important 
illustration of this possibility. 

The next table gives a rough estimate of United States 
export availabilities of all foods for the 1947-48 year. It 
is broken down in terms of calorie value, percentage for 
major commodity groups, and cost on a calorie bafsis. 
The cost item, of course, is a vital one. Some commodi¬ 
ties which conceivably might be exported but for which 
the calorie cost would obviously be so great as to remove 
them from practical consideration, have not been listed. 

The table shows that the calorie value of grains in the 
export program for this year would be only about 82 
percent of the total, as compared with 88 percent lp.st 
year. From the cost point of view, the following listed 
commodities would cost, at present prices, from 2 tcj> 5 
dollars per 100 thousand calories: wheat, flour, coarse 
grains, dry peas, lard, and edible oils. (Cuban sugar also 
falls in this price range.) Foods costing between 5 and 
10 dollars per 100 thousand calories would include: 
milled rice, dry beans, dried prunes, raisins, peanuts, and 
nonfat dry milk solids. Most other dairy products 
would range from 15 to 20 dollars per 100 thousand calo¬ 
ries. Concentrated citrus juices would range between 20 
and 30 dollars. Practically all other animal products and 
processed fruits and vegetables would run considerably 
higher than 30 dollars. 
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The table follows: 


Estimated Export Availabilities 1947-48 



Trillions 

of 

% of 

Probable 

cost 

% of 

Average cost 
T>er 100,000 
calories 


calories 

total 

(mil. dol.) 

total 

(dollars) 

Wheat, flour 

32.9 

71.9 

1,066.0 

49.0 

3.24 

Coarse grains 

4.6 

10.1 

146.1 

6.7 

3.15 

Rice 

1.3 

2.8 

85.8 

3.9 

6.77 

Beans and peas 

.7 

1.5 

32.2 

1.5 

4.81 

Edible fats, oils, and peanuts 

3.0 

6.6 

153.9 

7.1 

5.06 

Dairy products 

1.7 

3.7 

253.5 

11.7 

14.81 

Dried fruits 

.6 

1.3 

46.3 

2.1 

8.15 

Citrus juices 

.1 

.2 

18.5 

.8 

24.74 

Vegetables (including potatoes) 

.2 

.4 

46.3 

2.1 

22.54 

Meat and poultry products and fish .7 

1.5 

328.0 

15.1 

46.02 

Total 

45.8 

100.0 

2,176.6 

100.0 

4.75 


The United States will not, of course, be working alone 
in the job of getting food to deficit areas. The world 
food problem requires the full cooperation of all nations. 
It is believed that food exports in 1947-48 from countries 
other than the United States could be increased by about 
5.3 million tons over the quantities shipped in 1946-47. 
Over 3 million tons of this total would be accounted for 
by increases in exports of grains (including coarse 
grains) and rice. Sugar shipments can be increased by 
about 1.8 million tons, according to present estimates, 
and increases in shipments of edible fats and oils would 
account for most of the remainder. (See following table.) 

Argentina and Australia could provide most of the in¬ 
crease in grains (Argentina 1.3 million tons, Australia 0.6 
million tons), and Burma most of the increase in rice 
exports. (775,000 tons out of an estimated total increase 
of 1 million tons). Cuba can be expected to supply 
most of the increase in available sugar, and the Philippine 
Republic almost the entire increase in edible fats and 
oils. 


J 


f 

I 
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Exports, 1946-47 and Estimated Quantities 
Available for Export, 1947-48 from Countries 
Other Than the United States 


Breadgrains 
Coarse grains 
Rice 


1U6-17 19U7-U& 

(Thousand Long T&ns) 

9,733 ll,oj)0 

3,688 4,5Q0 

1,500 2,500 


Subtotal 


Edible fats and oils 

Meat 

Cheese 

Eggs (shell equivalent) 


Sugar 


Subtotal 


Total 


14,921 

2,100 

1,989 

171 

109 

4,369 

7,600 

26,890 


18,000 
—- 4 - 
2,600 
1,973 
155 
132 

4,8^0 

9,4(|o 

32,260 


Raw value. 


Even with this expected increase in exports from other 
countries, together with the food that would be available 
under present circumstances for shipment by the United 
States, there would still be a serious gap between |the 
minimum needs of deficit countries and the total of food¬ 
stuffs which could be supplied. 

In view of this serious situation, additional steps should 
be taken to increase the availability of food supplies for 
export and the efficiency of their use. A definite respon¬ 
sibility rests on the deficit countries to make the most 
effective possible use of their indigenous production by 
strengthening their collection and distrbiution systems, 
and by spreading carefully all available supplies over the 
full 12-months period of the marketing year. As men¬ 
tioned in this report, increased emphasis must be placed 
on foods other than grains for shipment from the United 
States, and supplies from all exporting countries must be 
channeled to the areas of most critical need. 
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Immediate consideration must be given to the conserva¬ 
tion of our grain supplies, through a voluntary campaign 
to economize domestic use—particularly of those livestock 
products whose production requires large amounts of 
grain. Recommendations for any legislative action which 
might be necessary to maximize the availability of United 
States grain for export should also be considered. 

644 Citizens Food Committee 

The following are being asked to serve: 

Chairman: 

Charles Luckman, President 
Lever Brothers 
Cambridge, Massachusetts 
Mrs. J. L. Blair-Buck, President 
General Federation of Women’s Clubs 
Richmond, Virginia 
Harry A. Bullis, President 
General Mills, Inc. 

Minneapolis, Minnesota 
Chester C. Davis, President 
Federal Reserve Bank of St. Louis 
St. Louis, Missorui 
Albert S. Goss, Master 
National Grange 
Washington, D. C. 

Lester B. Granger, Exec. Secretary 
National Urban League 
New York, New York 
William Green, President 
American Federation of Labor 
Washington, D. C. 

James S. Knowlson 
Chairman of Board and President 
Stewart-Warner Corporation 
Chicago, Illinois 
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Herbert H. Lehman 
Lehman Brothers 
New York, New York 
G. R. LeSauvage 

Nat’l. Restaurant Advisory Committee 
New York, New York 
John A. Logan, President 
National Association of Food Chains 
Washington, D. C. 

John Holmes, President 
Swift and Company 
Chicago, Illinois 
James H. McGraw, Jr. 

McGraw-Hill Publishing Co., Inc. 

New York, N. Y. 

Eugene Meyer 
The Washington Post 
Washington, D. C. 

Justin Miller, President 

National Ass’n. of Broadcasters 

Pacific Palisades, California 

Philip Murray, President 

Congress of Industrial Organizations 

Pittsburgh, Pennsylvania 

Dr. William I. Myers 

Dean of Agriculture 

Cornell University 

Ithaca, New York 

Edward A. O’Neal, President 

American Farm Bureau Federation 

Chicago, Illinois 

James G. Patton, President 

Farmers Union 

Denver, Colorado 

T. S. Repplier, President 

Advertising Council 

Washington, D. C. 
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Quentin Reynolds, President 
National Council of Farmer Cooperatives 
West Springfield, Massachusetts 
Spyros Skouras, President 
20th Century Fox Film Corp. 

New York, New York 

A. E. Staley, Jr., President 

A. E. Staley Manufacturing Co. 

Decatur, Illinois 

Mrs. Anna Lord Strauss, President 
League of Women Voters 
Washington, D. C. 

Paul S. Willis, Executive Secretary 
Grocery Manufacturers of America, Inc. 
New York, New York 
Harry W. Zinsmaster, Chairman 
American Bakers Association 
Duluth. Minnesota 


Resp. Ex. 2 

THE EVENING STAR 
Thursday, September 25, 1947 

• • • * 

FOOD STATEMENT AND REPORT 


Government’s Exhibit 12 


283 A 


*8 to 

2 ^ 

g Oj 

ft ^ 

6* 

09 C3 

4 s 

*1 

oo £ 

'£ « 

1 ® 

S» »c? 

s 

Dj 

s 


00 

Cl ^_ 

e o' 
05 


£"§ | 

4 sS 

•go § 

I s g 

os o e 

<99 K K 


N 

o o 

O bC 

O 00 

00 3 

03 tO 

00 o 

CO 

00 X 


♦> 

00 

00 

iH 

H ■g 




TJ 

o 

o c 

t- 

b- ea 


X 

10 © © 

lO c 

to 00 to 

o 5 

CO 00 to 

o 

1 —t 1 —t 

CO 

o o o 

o ^ 

lO to 

rr 09 

o T* to 

1-1 ’-I 

i—< 

03 .g 

OiflO 

\o J-* 

lO 03 03 

c& ea 

O H 03 

<=> s 


tH 



o o © © © © 

© © 

o o o o © o 

° 09 

© 00 03 _ t> 00 lO 

© .2 

ci id" oo cd 

OO ,© 


03 co 


f us »o o 

t- 03 t>; lO 

d h oo t> 
t- O fr- co 
oi ec "<? oo 

o t> i> cc 

to to to O) 

CO 

CO- 


o o o 
© o © 
id id © 

00 09 03 
03 CO 
Cl © CO 
03 


lO l© l© o o o o 

OJbbOIOOO 

g oi cd td id 03 id id 
2 WbtDHOOO 
» to 03 00 l© CO CO 03 
© to rf TjT to 

*-3 03 03 lO 'S* 03 


3 

XI 

c~ 

03 o 

-rf s 

S us 
00 «- 
© © 

VS 

£ 

l© c. 

N . *> 
03 V 
03 C 

S 

o o 

00 

03 •£ 

CO- § 

o 

E 

cS 


© 

CJ o o 


* * 
o o 
o o 

CD 

X 

o 

ss 

3 

a 

£ £ 

© 

E-< 



X X ,C O TT Ifl tfi 

o, a a »-h rj< rr tt 

r2 i—i i-h »h 

<§««=* *==*=* 


cash grain account. 

2 Includes 60.000 pounds cottonseed oil 
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709 Government's Exhibit 23 


RALPH W. MOORE 
FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 

Merrill Lynch, Pierce, Fenner & Beane 
815 - loth Street, N. W. 

Washington, D. C. 

Gentlemen : 

This is to authorize you to transfer $1,500.00 from my 
commodity account to the account of Carolyn McIntosh. 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


telephones 
ADams 7171 
Night Columbia 7089 

July 24, 1947 


710 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 

Merrill Lynch, Pierce, Fenner & Beane 
815 - 15th Street, N. W. 

Washington, D. C. 

Gentlemen: 

This is to authorize you to transfer $1,500.00 from my 
commodity account to the account of Elizabeth Anderson. 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


TELEPHONES 

ADams 7171 
Night Columbia 7089 

July 24, 1947 
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711 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 


telepho: 
ADams 7t 
Night COlumI 


NES 

171 

IA 7089 


August 14,1947 


Merrill Lynch, Pierce, Fenner & Beane 
815 Fifteenth Street, N. W. 

Washington 4, D. C. 

Gentlemen: 


Will you please credit check payable to me for $4 
to the account of Mrs. Elizabeth Anderson. 

Thank you. 


500.00 


Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


712 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 


TELEPHONES 

ADams 7171 
Night Columbia 7089 


Washington, D. C., 

August 25, 1947 


Merrill Lynch, Pierce, Fenner, & Beane 
815 - 15th Street, N. W. 

Washington, D. C. 

Attention: Mr. Reeside 
Gentlemen: 

This is to authorize you to transfer $300.00 from my 
commodity account to the account of Carolyn McIntosh. 
Thanking you, I am 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


RWM/cm 
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713 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE TELEPHONES 

1707 N Street, Northwest ADams 7171 

Washington 6, D. C. Night Columbia 7083 

Washington, D. C. 
July 16, 1947 

Merrill Lynch, Pierce, Fenner & Beane 
Washington, D. C. 

Gentlemen: 

Please credit the account of Elisabeth Anderson with 
$5000.00. 

Thanking you, I am 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 

RWM/cm 

714 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 

WASHINGTON OFFICE TELEPHONES 

1707 N Street, Northwest ADams 7171 

Washington 6, D. C. Night Columbia 7089 

Washington, D. C. 
August 27, 1947 

Merrill Lynch, Pierce, Fenner, & Beane 
815 - 15th Street, N. W. 

Washington, D. C. 

Attention: Mr. Reeside 
Gentlemen: 

This is to authorize you to transfer $200.00 from my 
commodity account to the account of Carl Wilken. 
Thanking you, I am 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


RWM/cm 
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715 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 

WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 


telephones 
ADams 7171 
Night Columbia 7089 


v September 2, 1947 

Merrill Lynch, Pierce, Fenner and Beane 
815 Fifteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

This will authorize you to transfer from my commodity 
account the following amounts: 

To the account of—Elizabeth Anderson $1,400.00 

Carolyn McIntosh 1,000.00 

Carl Wilken 1,350.00 


(i 


* t 


i i 


4 4 


l 4 


4 4 


Thank you. 


$3,750.00 


Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


RWM :nl 
716 


RALPH W. MOORE 
FARMER AND STOCKMAN 
GRANGER, TEXAS 

WASHINGTON OFFICE TELEPHONES 

1707 N Street, Northwest ADams 7171 

Washington 6, D. C. Night Columbia 

June 26, 1947 

Merrill Lynch, Pierce, Fenner & Beane 
815 - 15th Street 
Washington, D. C. 

Gentlemen: 

This will authorize you to transfer $1,050.00 from 
account to the credit of the account of Elizabeth An 
son. 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


7089 


my 

ler- 


RWM:nl 
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717 RALPH W. MOORE 

FARMER AND STOCKMAN 

GRANGER, TEXAS 

WASHINGTON OFFICE TELEPHONES 

1707 N Street, Northwest ADams 7171 

Washington 6, D. C. Night Columbia 7089 

September 10, 1947 

Merrill Lynch, Pierce, Fenner & Beane 
815 Fifteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

This will authorize vou to transfer $750.00 from my 
Commodity Account to the account of Carolyn McIntosh. 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 

718 RALPH W. MOORE 

FARMER AND STOCKMAN 

GRANGER, TEXAS 

WASHINGTON OFFICE TELEPHONES 

1707 N Street, Northwest ADams 7171 

Washington 6, D. C. Night Columbia 7089 

Washington, D. C. 
August 27, 1947 

Merrill Lynch, Pierce, Fenner, & Beane 
815 - 15th Street, N. W. 

Washington, D. C. 

Attention: Mr. Reeside 
Gentlemen: 

This is to authorize you to transfer $150.00 from my 
commodity account to the account of Carolyn McIntosh. 
Thanking you, I am 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


RWM/cm 


719 


RALPH W. MOORE 
FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 
1707 N Street, Northwest 
Washington 6, D. C. 


TELEPHONES 

ADams 71' 

Night Columbia 7089 


Washington, D. C. 
July 7, 194J 

Merrill Lynch, Pierce, Fenner and Beane 
Washington, D. C. 

Gentlemen: 

I hereby authorize you to transfer $2000.00 fron^ 
account to the account of Miss Carolyn McIntosh. 
Thanking you, I am 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 

RWM/cm 


my 


720 RALPH W. MOORE 

FARMER AND STOCKMAN 
GRANGER, TEXAS 


WASHINGTON OFFICE 

1707 N Street, Northwest 
Washington 6, D. C. 


telephones 
ADams 717| 
Night Columbia 7089 


September 16, 1947 

Merrill Lynch, Pierce, Fenner & Beane 
815 Fifteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 


This will authorize you to transfer funds from 
commodity account as follows: 

$3,000.00 to the account of J. E. MacDonald 
4,500.00 to the account of Harold B. MacDonald 
Thank you. 

Very truly yours, 

/s/ Ralph W. Moore 
Ralph W. Moore 


my 


RWM:nl 
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723 Government’s Exhibit 25 

Account Carried in the Name i( Elizabeth Anderson” 
o-yi Books of Daniel F. Rice & Co. 

From Oct. 24, 19US to June 12,1947 
Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 

1946 

Oct. 24 

$ 

$ 1,200.00 

Check of Elizabeth Anderson 
on Bank of Commerce and 
Savings, Washington, D. C. 

1947 

Feb. 13 


108.50 

Check of Rice & Co. to Arline 
Hilyard, endorsed “Arline 
Hilyard” 

Feb. 13 


75.00 

Check of Rice & Co. to Lelia 
Moore, endorsed “Lelia 
Moore” 

June 12 

1,905.25 


Check to Elizabeth H. Ander¬ 
son, endorsed to Merrill 


Lynch, Pierce, Fenner and 
Beane 


$ 1,905.25 


$ 1,383.50 


Date 

Dr. 

Cr. 

19U7 
June 13 

$ 

$ 1,905.25 

June 16 


1,905.25 

June ly 

1,400.00 


July 2 


1,050.00 

July 11 


3,000.00 

July 17 


5,000.00 

July 24 

8,000.00 


July 24 


1,500.00 

July 31 


11,800.00 

Aug. 4 

4,000.00 


Aug. 18 
Aug. 22 

5,300.00 

4,500.00 

Sept. 4 


1,400.00 

Sept. 9 

11,455.25 


Sept. 30 

4,000.00 


Oct. 20 

1,133.00 


Oct. 21 

2,218.00 



First 

Texas 

First 

Texas 
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725 Government’s Exhibit 26 

Account Carried in the Name “Elizabeth Andersoh” 
on Books of Merrill Lynch , Pierce, Fenner & Beane 

From June IS, 19 U7 to Oct. 21,19U7 
Receipts, Disbursements, and Transfers 

Description 

Check of Lois Moore on First 
State Bank, Granger, Texas 
Check of D. F. Rice & Co. to 
order of Elizabeth B'.. An¬ 
derson 

Endorsed “Elizabeth Ander¬ 
son” to pay First State 
Bank, Granger, Texas 
Transferred from account of 
Ralph W. Moore 
Check of Lois Moore on 
State Bank, Granger, 

Check of Lois Moore on 
State Bank, Granger, 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
with notation “wired to 
First State Bank, Granger, 
Texas” 

Transferred from account of 
Ralph W. Moore 
Check of Lois Moore on First 
State Bank, Granger, Texas 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
Deposited by Ralph W. jMoore 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
Transferred from account of 
Ralph W. Moore 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
Endorsed “Elizabeth Ander¬ 
son” and “Ralph W. Moore” 
Transferred to Elizabeth An¬ 
derson Stock Account to 
pay for 100 shares ] Brown 
Forman Distilling Cd. 


$37,506.25 $32,060.50 
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732 Government’s Exhibit 30 

Account Carried in the Name “Arline Hilyard” 
on Books of Daniel F. Rice & Co. 


July 17, 1946 - Feb . IS, 1947 
Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 

1946 

July 17 

$ 

$ 1,500.00 

Transferred from account of 
Ralph Moore 

Sept. 4 

1,500.00 


Transferred to account of 
Ralph Moore 

1947 

Feb. 13 

108.50 

$ 1,608.50 

$ 1,500.00 

Check endorsed “Arline Hil¬ 
yard" credited to account 
of Elizabeth Anderson on 
books of D. F. Rice & Co. 

734 

Government’s 

Exhibit 31 


Account Carried in the Name “Nina W. Laing” 
on Books of Daniel F. Rice & Co. 

Jan. 31, 1946 - July 7, 1947 


Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 

1946 

Jan. 31 


$ 3,000.00 

Transfer from account of 
Ralph Moore 

July 30 

$ 6,000.00 


Funds wired to City National 
Bank, Taylor, Texas 

Sept. 14 

4,000.00 


Funds wired to Temple Na¬ 
tional Bank, Temple, Texas 

Oct. 8 

2,500.00 


Check endorsed “Nina W. 
Laing" and deposited in 
Raleigh County Bank, Beck- 
ley, W. Va. 

Oct. 29 

2.37 


Wire charge 

1947 

July 7 

2,500.00 


Check endorsed “Nina W. 
Laing” and deposited in 


Raleigh County Bank, Beck- 
ley, W. Va. 


#- 




4 


A 


►i 



il 4 


4 







$ 15 , 002.37 $ 3 , 000.00 
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736 Government’s Exhibit 32 


Account Carried in the Name “Nina W. Laing” 
on Books of Laidlaw & Co. 

Dec. 9, 1946 - Oct. 26, 19U7 
Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

1946 

Dec. 9 

% 

$ 750.00 

1947 

July 25 

50.00 


Sept. 4 


2,500.00 

Sept. 5 


2,293.25 

Sept. 26 

2,000.00 


Sept. 29 

793.25 


Oct. 29 

2,000.00 



$ 4,843.25 

$ 5,543.25 


Description 


Check 

Check endorsed “N^na W. 
Laing,” "Ralph Mo<^re” and 
“Mayflower Hotel Corp.” 
Check on Raleigh County 
Bank, Beckley, W. Va. 


Check on Raleigh 


Bank, Beckley, W. Va. 


County 


Deposited in Raleigh 


Bank, Beckley, W. Va. 
Deposited in Raleigh County 
Bank, Beckley, W. Va. 
Deposited in Raleigh 'County 
Bank, Beckley, W. Va. 


County 
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738 Government’s Exhibit 33 

Account Carried in the Name “Nina W. Laing, Special” 
on Boohs of Laidlaw & Co. 

Mar. 1, 19U7 - Oct. 22, 19U7 
Receipts, Disbursements, and Transfers 


Date 

19 47 
Mar. 1 
Mar. 11 

Dr. 

$ 

Cr. 

$ 500.00 

500.00 

Mar. 19 


200.00 

Mar. 20 
June 13 


500.00 

600.00 

July 11 


290.00 

July 24 

2,806.56 


July 29 


1,000.00 

Aug. 6 


800.00 

Oct. 21 

3,470.00 


Oct. 22 

270.00 



$ 6,546.56 

$ 4,390.00 


Description 

Check 

Check of Nina W. Laing on 
Raleigh County Bank, Beck- 
ley, W. Va. 

Check of Nina W. Laing on 
Raleigh County Bank, Beck- 
ley, W. Va. 

Check 

Check on Liberty National 
Bank, Washington, D. C. 

Check on Liberty National 
Bank, Washington, D. C. 

Deposited to credit Nina W. 
Laing in Raleigh County 
Bank, Beckley, W. Va. 

Check on Liberty National 
Bank, Washington, D. C. 

Check on Raleigh County 
Bank, Beckley, W. Va. 

Deposited to credit Nina W. 
Laing in Raleigh County 
Bank, Beckley, W. Va. 

Deposited to credit Nina W. 
Laing in Raleigh County 
Bank, Beckley, W. Va. 
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739 Government’s Exhibit 34 

Account Carried in the Name “Nina W. Laing 
on Books of Bache & Co. 

Oct. 17, 1945 - Feb. 2, 1946 
Receipts, Disbursements, and Transfers 

Description 

Cash 
Cash. 

Check on Raleigh County Na¬ 
tional Bank 

Part of $6,500 check of! D. F. 
Rice & Co. to Carolyjn Mc¬ 
Intosh 

Check endorsed "Nina Laing’ 
and “H. W. Arbaugh’ 

Check of Lois Moore on 
Temple National Bank, 
Temple, Texas 

Check endorsed “Ninja W. 
Laing” for credit to ac¬ 
count of Lois Moore, 
‘ ' Bank, 


Date 

Dr. 

Cr. 

1945 

Oct. 17 

$ 

$ 400.00 

Oct. 22 


790.00 

Oct. 22 


210.00 

Nov. 15 


500.00 

Nov. 29 

500.00 


1946 

J an. 3 


1,900.00 

Jan. 11 

1,000.00 


Jan. 15 

900.00 


Feb. 2 

4,026.25 



Temple National 
Temple, Texas. 

Check endorsed “Ning. 
Laing” for credit 
count of Lois 
Temple National 
Temple, Texas 

Deposited in Raleigh County 
Bank, Beckley, W. Vi. 


W. 
to ac- 
Moore, 
Bank, 


$ 6,426.25 $ 3,800.00 
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741 Government’s Exhibit 35 


Account Carried in the Name (i James E. McDonald” 
on Books of Merrill Lynch, Pierce, Fenner & Beane 

Sept. 17 - Oct . 20, 1947 


Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 

1947 
Sept. 17 

$ 

$ 3,000.00 

Transferred from Ralph 




Moore 

Sept. 25 


300.00 

Cash 

Oct. 20 

2,045.00 


Check endorsed "Jas. E. Mc¬ 




Donald” and "Ralph W. 
Moore” 


$ 2,045.00 

$ 3,300.00 


743 

Government’s 

Exhibit 36 


Account Carried in the Name “J. Eric McDonald” 
on Books of Bache & Go. 


Aug. 6, 1946 - Nov. 23, 1946 


Date 
1946 
Aug. 6 

Nov. 23 


Receipts, Disbursements, and Transfers 
Dr. Cr. Description 


$ $ 1,500.00 

1,082.50 


Check, Austin (Tex.) Na¬ 
tional Bank 

Endorsed “J. Eric McDonald” 
and "Ralph W. Moore” 


$ 1,082.50 


$ 1,500.00 
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745 


Government's Exhibit 37 


Account 


Date 

1945 

June 5 $ 

Oct. 19 
Nov. 13 


1946 
Jan. 19 

Jan. 19 

Jan. 28 

Feb. 5 
Feb. 25 

Apr. 24 

June 3 
June 6 
June 28 
July 9 
July 29 


Carried in the Name “Carolyn McIntosh” 
on Books of Daniel F. Rice & Co. 

June 5 , 1945 - July 5, 1947 
Receipts, Disbursements, and Transfers 
Dr. Cr. Description 

$ 1,500.00 Transferred from Stock Ac 
count 

5,000.00 Transferred from 
Ralph Moore 

6,500.00 Check endorsed “Ca 

Intosh” deposits 
Bache & Co.; $5(^ 
count of Nina 
and $6,000 for 
account of Lois 
M. H. Heflin 


account 

rolyn Mc- 
d with 
0 for ac- 
Laing 
the joint 
Moore and 


W- 


4,000.00 

4,000.00 

1,190.82 

3,315.21 

3,000.00 

2,250.00 


4,000.00 

2,000.00 


4,000.00 


6,000.00 

3,977.69 


Transferred from Account of 
Ralph Moore 

Endorsed “Carolyn McIntosh" 
to Temple National Bank, 
Temple, Tex., for credit of 
Lois Moore 

Endorsed “Caroline McIn¬ 
tosh" to Temple National 
Bank, Temple, Tex. 

Transferred to Stock Account 

Transferred to Stock Ac¬ 
count 

Endorsed “Carolyh McIn¬ 
tosh" to Temple! National 
Bank, Temple, Tex., for 
credit of Lois Moore 

Transferred to “reserve" ac¬ 
count 

Transferred f r o i(n Ralph 
Moore 

Transferred from Stock Ac¬ 
count 

Endorsed "Carolyn McIntosh 
and "Ralph W. Moore’ 

Endorsed “Carolyn 


tosh” 

Moore” 


Mcln- 
and “Riilph W. 
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Aug. 5 

7,500.00 

Check to Continental Illinois 
National Bank for funds 
wired to Temple National 
Bank, Temple, Tex., for 
credit of Lois Moore 

Sept. 28 

2.47 

Wire charges 

Oct. 2 

5,000.00 

Funds wired to Temple Na¬ 
tional Bank, Temple, Tex., 
for credit of Lois Moore 

Oct. 9 

5,000.00 

Funds wired to Temple Na¬ 
tional Bank, Temple, Tex., 
for credit of Lois Moore 

Nov. 27 
19^7 

3.68 

Wire charges 

May 27 

500.00 

Endorsed “Carolyn McIntosh” 
and “Ralph W. Moore” 

July 5 

2,500.00 

$50,762.18 $20,477.69 

Endorsed “Carolyn McIntosh” 
and “Ralph W. Moore” 


747 Government's Exhibit 38 

Account Carried in the Name ‘‘Carolyn McIntosh” 
on Books of MerriU Lynch, Pierce, Fenner & Beane 

July 10 - Sept. 15, 1947 
Receipts, Disbursements, and Transfers 
Date Dr. Cr. Description 


1947 
July 10 

$ 

$ 2,000.00 

July 24 


1,500.00 

Aug. 4 


1,500.00 

Aug. 14 


500.00 

Aug. 28 


150.00 

Aug. 28 


300.00 

Sept. 4 


1,350.00 

Sept. 9 

6,050.00 


Sept. 10 


750.00 

Sept. 15 


750.00 


$ 6,050.00 

$ 8,800.00 


Check deposited by Ralph W. 
Moore 

Transferred from account of 
Ralph W. Moore 
Check on First State Bank, 
Granger, Texas 
Check on First State Bank, 
Granger, Texas 
Check on First State Bank, 
Granger, Texas 
Check on First State Bank, 
Granger, Texas 
Transferred from account of 
Ralph W. Moore 
Endorsed “Carolyn McIntosh” 
and “Ralph W. Moore” 
Transferred from account of 
Ralph W. Moore 
Transferred from account of 
Ralph W. Moore 
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Government’s Exhibit 38A 

748 MERRILL LYNCH, PIERCE, FENNER 

& BE AN E 


“C” Account 

Nol 126 

Washington, D. C. Sep 9 1947 (15-55-511) 

Pay to the 

order of Carolyn McIntosh .$6,050.00 

The sum of $6050 and 00 Cts. Dollars 
Merrill Lynch, Pierce, Fenner & I^eane 
“C” Account 
By /s/ Wilma M. Doyle 

Attorney 

By /s/ Isabell Pines 

Attorney 


American Security & Trust Company 
Fifteenth Street and Pennsylvania Avenue 
Northwest 
Washington, D. C. 


[Endorsements] 
749 Carolyn McIntosh 
Ralph W. Moore 
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750 Governments Exhibit 39 

Account Carried in the Name (( Carolyn McIntosh” 
on Books of Bache & Co. 

Oct. 1, 1945 - Dec. 10, 1945 
Receipts, Disbursements, and Transfers 

Description 

Transferred from Stock Ac¬ 
count 

Check—Bache & Co. to Lois 
Moore 

Check endorsed “Carolyn Mc¬ 
Intosh”, “Ralph Moore” 
and "Mayflower Hotel 
Corp.” 

Check endorsed “Carolyn Mc¬ 
Intosh”, “Ralph Moore” 
and “Mayflower Hotel 
Corp.” 


Date Dr. Cr. 

1945 

Oct. 1 $ $ 427.14 

Oct. 4 125.00 

Nov. 30 250.00 

Dec. 10 1,607.14 


$ 1,857.14 $ 552.14 
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I 


Government’s Exhibit 39 A 


.$250.00 


751 J. S. BACHE & CO. 

Established 1892 
Washington, D. C. November 30 1945 No. 3654 

Pay to the 

order of Carolyn McIntosh ... 

. $250 Dollars 00 Cts. 

Per Pro J. S. BACHE & CO.| 

/s/ E. G. Pattishall 
To 

Guaranty Trust Company of New York 
1-23 New York, N. Y. 


[Endorsements] 

Carolyn McIntosh 
Ralph W. Moore 

For Deposit Only 
To the Credit of 
MAYFLOWER 

MAYFLOWER HOTEL CORP 
Washington, D. C. 
OPERATING ACCOUNT 








310 A 


752 J. S. BACHE & CO. 

Established 1892 

Washington, D. C. December 10 1945 No. 3780 
Pay to the 

order of Carolyn McIntosh .„.„1607.14 

. $1607 Dollars 14 Cts.. 

Per Pro J. S. BACHE & CO. 

/s/ E. G. Pattishall 

To 

Guaranty Trust Company of New York 
1-23 New York, N. Y. 

[Endorsements] 

Carolyn McIntosh 
Ralph W. Moore 

For Deposit Only 
To the Credit of 
MAYFLOWER 

MAYFLOWER HOTEL CORP 
Washington, D. C. 

OPERATING ACCOUNT 


753 Government’s Exhibit 40 


Account Carried in the Name “Lois A. Moore” 
on th-e Books of Bache & Co. 

Aug. 7, 1945 to Aug. 22, 1946 


Receipts, Disbursements, and Transfers 

Date Dr. Cr. Description 

1945 

Aug. 7 $ $ 2,000.00 Cash. 

Aug. 10 1,500.00 Check on Ionia County Na¬ 

tional Bank 

Aug. 20 3,750.00 Check on National City Bank 

of N. Y. 

Sept. 8 800.00 Check endorsed “Lois Moore" 
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Sept. 19 

300.00 


Oct. 4 

375.00 


Oct. 4 

125.00 


Oct. 17 
Nov. 9 

1,200.00 

900.00 

Nov. 9 

1,500.00 


Nov. 16 

8,437.50 


1946 

Feb. 8 


1,200.00 

Feb. 19 


1,200.00 

Mar. 6 

2,080.00 


July 25 


2,000.00 

Aug. 2 


500.00 

Aug. 14 


1,000.00 

Aug. 22 

3,453.50 



Check endorsed “Lois Mpore”, 
“Ralph W. Moore/' and 
“Mayflower Hotel Corp.” 
Check endorsed “Lois Moore/' 
“Ralph W. Moore/’ and 
“Mayflower Hotel Corp/' 
Check endorsed “Lois Moore” 
applied to credit account 
Carolyn McIntosh on Bache 
books 
Cash 

Check endorsed “Lois M6ore” 
applied to credit Lois 
Moore-M. H. Heflin joint 
account on Bache books 
Check endorsed “Lois Mopre”, 
“Ralph W. Moore,” and 
“Mayflower Hotel Corp.” 
Check endorsed “Lois Moore”, 
“Ralph W. Moore,” and 
“Real Estate Title InsJ Co., 
Wash., D. C.” 

Check on Temple National 
Bank, Temple, Tex. 

Check on Temple National 
Bank, Temple, Tex. 
Endorsed “Lois Moore” and 
“E. L. Traylor” 

Check on Granger Nat. Bank, 
Granger, Tex. 

Bache & Co.’s check on Guar¬ 
anty Trust Co. to order of 
Marvin H. Colbert 
Check on Temple Nat. Bank, 
Temple, Tex. 

Deposited in Temple Nat. 
Bank, Temple, Tex. 


$18,271.00 


$14,050.00 
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Government’s Exhibit 41 


Acco'unt Carried in the Name “Lois A. Moore' 
on the Books of Laidlaw & Co. 

Sept. 15 - Nov. 7, 1947 


Receipts, Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 

1947 
Sept. 15 

$ 

$ 3,600.00 

Check on First State Bank, 

Sept. 23 


1,500.00 

Granger, Tex. 

Check on First State Bank, 

Sept. 30 

5,285.00 


Granger, Tex. 

Check endorsed “Lois A. 

Oct. 21 


1,200.00 

Moore” and “Ralph W. 
Moore” 

Check on First State Bank, 

Nov. 7 

2,274.00 


Granger, Tex. 

Check endorsed “Lois A. 


Moore” and “Ralph W. 
Moore” 


$ 7,559.00 $ 6,300.00 

• • • • 


760 Government’s Exhibit 42 


Account Carried in the Name “Mrs. Lois Moore” 
on the Books of Harriss and Vose 


Oct. SO - Dec. 1, 1947 


Receipts, Disbursements, and Transfers 


Date Dr. 

1947 

Oct. 30 $ 

Dec. 1 


Cr. Description 

$12,000.00 Check 

Check endorsed “Mrs. Lois 
Moore” and “E. L. Tray¬ 
lor” 


2,250.00 
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761 Government's Exhibit 43 

Account Carried m the Name ({ Lois Moore and Martin H. 
Heflin. Joint Account” on the Books of Bache <& Co. 

Oct. 22 - Dec. U, 1H5 
Receipts, Disbursements, arid Transfers 
Date Dr. Cr. Description 


Date 
1U5 
Oct. 22 

Nov. 10 

Nov. 15 


Nov. 16 


Dec. 12 


Dec. 14 


Dec. 14 


$ 1,792.00 
1,200.00 
6,000.00 


7,000.00 


1,000.00 


1,462.00 


1 , 000.00 


Check—Bache & Co. to Ralph 
Moore 

Check—Bache & Co. tp Lois 
Moore 

D. F. Rice & Co. check on 
Cont. Illinois National Bank 
of Chicago to Carolyn Mc¬ 
Intosh for $6,500, balance 
of $500 credited to account 
of Nina Laing on books of 
Bache & Co. 

Check endorsed "Lois Moore 
and Martin H. Heflin by 
Lois Moore” and "Ralph W. 
Moore” and "Real Estate 
Title Ins. Co.” 

Check endorsed “Lois JMoore 
and Martin H. Heflin by 
Lois Moore” and "Hillagest 
Co.” 

Check endorsed “Lois Moore 
and Martin H. Heflin by 
Lois Moore” and "May¬ 
flower Hotel Corp.” 

Check endorsed “Lois Moore 
and Martin H. Heflin by 
Lois Moore” and the 
"Coastal Properties Corp.” 


$10,462.00 $ 8,992.00 
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764 Government’s Exhibit 45 

Account Carried in the Name “Ruth B. Aspinwall” 
on the Books of Laidlaw & Co. 

Sept. - Oct., 19U7 

Receipts, Disbursements, and Transfers 

Date Dr. Cr. Description 

19U7 

Sept. 15 $ $ 3,600.00 Lois Moore’s check on First 

State Bank, Granger, Tex. 

765 Government’ s Exhibit 46 

Account Carried in the Name (C Glenn Blackshear” 
on the Books of Laidlaw <& Co. 

Sept. 19 U7 

Receipts, Disbursements, and Transfers 

Date Dr. Cr. Description 

19U7 

Sept. 15 $ $ 2,000.00 Check of Lois Moore on First 

State Bank, Granger, Tex. 
Sent. 30 2,255.00 Check endorsed “Glenn Black- 

shear” and “Ralph W. 
Moore” 
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Government’s Exhibit 46A 

766 Washington, D. C.Sep 30 1947. 

13-55 

5jLl 

N. 37061 

LAIDLAW AND CO. 

26 Broadway, New York, N. Y. 

1-555 

Pay to the 

order of Glen Blackshear . $2,255.00 

Laidlaw & Co. $2255 & 00 Cts.Dollars 

Payable Through 
American Security and Trust Co. 

15th & Pennsylvania Avenue 
Washington, D. C. 

/s/ Alma E. Cunningham 

Cashier 

[ Endorsements ] 

Glenn Blackshear 
Ralph W. Moore 

767 Government’s Exhibit 47 

Account Carried in the Name “William J. Goodwin” 
on Books of Merrill Lynch, Pierce, Fenner <& Beane 

Sept. 16 - Oct. 18,19U7 


Receipts , Disbursements, and Transfers 


Date 

Dr. 

Cr. 

Description 



1U7 






Sept. 16 

$ 

$ 3,000.00 

Cash 



Sept. 30 

5,510.00 


Check endorsed “Will 

iam 

J. 




Goodwin” and “Ra! 

ph 

W. 




Moore” 



Oct. 10 


125.00 

Cash 



Oct. 18 

125.00 


Check endorsed “Will 

iam 

J. 




Goodwin,” “Ralph 1 

N. 





Moore,” and "Mayfl 

bwer 




Hotel” 




$ 5,635.00 

$ 3,125.00 
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Government’s Exhibit 47A 


Merrill Lynch, Pierce, Fenner & Beane 
“C” Account 

No. 158 

Washington, D. C., Sep. 30,1947 


(15-55-511) 

Pay to the 

order of William J. Goodwin . $5510.00 

The sum of $5510 and 00 Cts.Dollars 


Merrill Lynch, Pierce, Fenner & Beane 

“C” Account 


To 


American Security & Trust Company 
Fifteenth Street and Pennsylvania 
Avenue Northwest 


Washington, D. C. 

By /s/ Isabell Pines 

Attorney 

By /s/ L. H. Mayer 


[Endorsements] 
William J. Goodwin 
Ralph W. Moore 


Attorney 





Merrill Lynch, Pierce, Fenner & Beane 
“C” Account 

No. 179 

Washington, D. C., Oct 18 1947 


(15-55-511) 

Pay to the 

order of William J. Goodwin .$125.00 

The sum of $125 and 00 Cts.Dollars 


Merrill Lynch, Pierce, Fenner & Beane 

“C” Account 
To 

American Security & Trust Company 
Fifteenth Street and Pennsylvania 
Avenue Northwest 
Washington, D. C. 

By /s/ L. H. Mayer 

Attorney 

By /s/ Isabell Pines 

Attorney 

[Endorsements] 

William J. Goodwin 
Ralph W. Moore 

For Deposit Only 
To the Order of 
MAYFLOWER 

MAYFLOWER HOTEL CORP. 

Washington, D. C. 

OPERATING ACCOUNT 
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769 Government's Exhibit 49 

Account Curried in the Name “Carl Wilkens” 
on Books of Merrill Lynch, Pierce, Fenner & Beane 

June - Oct. 19U7 

Receipts, Disbursements, and Transfers 


Date 
19U7 
June 13 
June 21 

Dr. 

$ 

Cr. 

$ 1,500.00 
500.00 

July 1 

500.00 


July 10 


400.00 

July 24 


1,500.00 

Aug. 4 


1,500.00 

Aug. 14 


500.00 

Aug. 28 


200.00 

Sept. 4 


1,000.00 

Sept. 9 

5,950.00 


Sept. 12 
Sept. 16 

3,000.00 

650.00 


$ 9,450.00 

$ 7,750.00 


* Checks thus marked all drawn on 
by Lois Moore. 


Description 

Check 

*Check, First State Bank, 
Granger, Tex. 

Check endorsed “Carl H. 
Wilkens” and “First 
State Bank, Granger, 
Tex.” 

*Check, First State Bank, 
Granger, Tex. 

*Check, First State Bank, 
Granger, Tex. 

*Check, First State Bank, 
Granger, Tex. 

*Check, First State Bank, 
Granger, Tex. 

*Check, First State Bank, 
Granger, Tex. 

Transferred from account 
of Ralph Moore 

Endorsed “Carl Wilkens” 
and “Ralph W. Moore” 

Check 

Endorsed “Carl “Wilken” 
and “Ralph W. Moore” 


First State Bank of Granger, Tex. 
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UNITED STATES COURT OF APPEALS? 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,837 
October Term, 1950 

RALPH W. MOORE, Petitioner 

v. 

CHARLES F. BRANNAN, Secretary of Agriculture, and 
THOMAS J. FLAVIN, Judicial Officer, of the United 
States Department of Agriculture, Respondent^ 

I 

Stipulation of Facts 

It is hereby stipulated and agreed by the parties to this 
action through their counsel that the following paragraphs 
of the Findings of Fact contained in the Decisioiji and 
Order, CEA Docket No. 47, In re Ralph W. Moori, are 
true and correct for the purposes of this appeal: ljj 2, 3, 
4, 6, 7, S, 9, 10, 11, 12, 13, 14, 15, 17, 19, 21, 22, 23, 24, 25, 
26, 27, and 31. It is also stipulated and agreed that para¬ 
graphs 5, 28, 29, and 30 of the Findings of Fact iif this 
case are true and correct, except that Ralph W. Moore 
denies that he had an interest in, or controlled, or directed 
trading in the accounts of the persons mentioned in those 
paragraphs. 

It is further stipulated and agreed that the figures con¬ 
tained in the Government’s exhibits numbered 24 through 
49A, inclusive, are true and correct, but petitioner dfenies 
that he had an interest in, or controlled, or directed tralding 
in the accounts of the persons mentioned in exhibits 24 
through 49A. 

Petitioner’s stipulation as to the accuracy of the figures 
in exhibits 24 through 49A does not constitute an admis- 
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sion that he had an interest in, or controlled, or directed 
trading in the accounts of the persons mentioned in ex¬ 
hibits 24 through 49A. Petitioner objected to the intro¬ 
duction of exhibits 24 through 49A on the grounds that 
such exhibits were irrelevant and immaterial. 

IN TESTIMONY WHEREOF, we have hereunto affixed 
our signatures, this 13th day of February 1951. 

/s/ Ben Ivan Melnicoff 

Attorney for Petitioner 

/s/ J. Stephen Doyle, Jr. 

Attorneys for Respondent 

/s/ Neil Brooks 

Attorneys for Respondent 
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No. 10,837 


PETITIONEE’S STATEMENT OF 
QUESTIONS PRESENTED 

1. Whether Petitioner, Ralph W. Moore, by issuing 
the i 1 Memo to the Press,” dated October 1, 1947, at¬ 
tempted to manipulate the market price of lard in inter¬ 
state commerce or for future delivery on or subject to 
the rules of a board of trade, and knowingly caused to 
be delivered for transmission in interstate comn^erce 
false, misleading, and knowingly inaccurate reports con¬ 
cerning market information or conditions that tended to 
affect the price of lard in interstate commerce, in vio¬ 
lation of Sections 6(b) and 9 of the Commodity Exchange 
Act of 1936, as amended. 

2. Whether Petitioner, Ralph W. Moore, failed to 
comply with the reporting provisions of the Commodity 
Exchange Act of 1936, as amended, and the rules and 
regulations issued thereunder, in connection with the so- 
called “controlled accounts,” and his own accounts. 

3. Whether the provisions of Section 6(b) and 9 of 
the Commodity Exchange Act of 1936, as amended, relat¬ 
ing to “manipulation” and “attempted manipulation,” 
establish a definite, understandable course of conduct, the 
willful violation of which may be penalized. 

4. Whether Section 6(b) of the Commodity 
Act of 1936, as amended, in failing to prescribe 
definite period of suspension, or standards by which 
period may be ascertained, to be imposed on a 
other than a floor broker or a futures commission 
chant, prescribes a suspension procedure which is in 
with the due process of law clause of the Fifth 
ment. 






n 


5. Whether the Order of the Secretary Denying Trad¬ 
ing Privileges to Petitioner, the review of which is sought 
herein, can be sustained insofar as the attempted manipu¬ 
lation findings and conclusions are concerned, in view of 
General Foods Corporation et al v. Brannan, et al, 170 
F. (2) 220 (7th Cir., 1948). 

6. Whether the Order of the Secretary Denying Trad¬ 
ing Privileges to Petitioner, the review of which is sought 
herein, and the findings and conclusions therein set forth, 
are sustained, as required by Section 6(b) of the Act, by 
the “weight of evidence.” 
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Argument: 

I. The Finding and Conclusion that Petitioner 
attempted to manipulate commodity prices 
on a contract market is in direct conflict 
with General Foods Corporation, et al, v. 
Brannan, et al, 170 F. (2) 220, 7th Cir., 1948 
II. The dual characterization of the single act 
of issuing the “Memo to the Press’’ denies 
to Petitioner the full and fair hearing re¬ 
quired by Section 6(b) of the Act, Section 
5(a) of the Administrative Procedure Act, 
and guaranteed by the Fifth Amendment. 

III. The provisions of Sections 6(b) and 9 of 

the Commodity Exchange Act of 1936 relat- 
lating to “Manipulation” and “Attempted 
Manipulation,” are so vague and indefinite 
that an actionable violation thereof cannot 
be laid. 

IV. Section 6(b) of the Commodity Exchange 

Act of 1936, as amended, is unconstitutional 
in that the period of suspension which may 
be imposed is undefined, unfettered and sub¬ 
ject to no limitation, and is discriminatory 
against Petitioner . 

V. The “Memo to the Press,” is in fact a true 
statement and is no wise a violation of the 
Commodity Exchange Act of 1936, as amend¬ 
ed ........ 

VT. Petitioner has not violated the reporting 
provisions of the Commodity Exchange Act 
of 1936, as amended, or any of the Rules 
and Regulations issued thereunder. 

Conclusion ..... 
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10 


11 


13 


29 

38 
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Httiteh States ffixmrt of Appeals 

Fob the District of Columbia Circuit 

October Term 1950 


No. 10,837 


Ralph W. Moore, Petitioner, 
vs. 

Charles S. Brannan, Secretary of Agriculture, Thomas 
J. Flavin-, Judicial Officer of the United States De¬ 
partment of Agriculture, Respondents. 


Appeal from Order of the Secretary of Agriculture 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
6(b) of the Commodity Exchange Act of 1936, as amended 
(7 U. S. C., 1946 ed., Sec. 1, et seq.) |* 
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STATEMENT OF THE CASE 

This is a disciplinary proceeding instituted under Sec¬ 
tion 6(b) of the Commodity Exchange Act of 1936, as 
amended, 7 U. S. C., 1945 ed., Sec. 1, et seq., by the issu¬ 
ance of a complaint in which it was alleged that the peti¬ 
tioner herein (respondent below) had violated the Com¬ 
modity Exchange Act of 1936, as amended, and rules and 
regulations thereunder, in failing to report certain market 
positions, and by issuing a ‘‘Memo to the Press” which, 
it was alleged, was a false report in violation of Section 9 
of the Act, and was an attempt to manipulate the market 
price of lard on a contract market in violation of Sections 
6(b) and 9 of the Act. 

The petitioner’s failure to comply with the reporting 
provisions of the Act and regulations fall into two cate¬ 
gories: (i) failure to report certain accounts carried in 
his own name, and (ii) failure to report market positions 
of certain other persons whose accounts, it is alleged in 
the complaint and denied in the answer, the petitioner 
“controlled.” As to these, it should bo noted that in no 
instance was any of the so-called “controlled” accounts 
in a reporting position, and it is only by adding these ac¬ 
counts to those of the petitioner, that a reporting position 
was reached. A more detailed statement of these matters 
is set forth in Point VI, herein. 

The charge of issuing a false report and the charge 
that Petitioner attempted to manipulate the market price 
of lard, stems from the issuance of the “Memo to the 
Press,” dated October 1, 1947. The facts and circum¬ 
stances of this aspect of this matter are fully set forth 
in Point V, herein. 

Petitioner here, respondent below, fully answered the 
complaint, denying the charges alleged. A motion to dis¬ 
miss and a motion for a bill of particulars were filed and 
denied, and the matter came on for hearing and was 
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heard by a Hearing Officer as Referee. In his Report, 
the Referee held that the allegations as to attempted 
manipulation could not stand in view of General Foods 
Corporation, et al, v. Brannan, et al, 170 F. (2) 220, (7th 
Cir., 1948), but did find that Petitioner had violated the 
reporting requirements. A suspension of thirty days was 
recommended. 

Exceptions to the Referee’s Report were taken by both 
Petitioner and the Government, and the matter was ar¬ 
gued before Thomas J. Flavin, the Judicial Officer who 
is a respondent herein. On November 15, 1950, the Ju¬ 
dicial Officer entered his order, the review of which is 
sought herein, reversing the Referee in respect of his 
holding as to attempted manipulation, and affirming his 
holding insofar as the findings and conclusions as to the 
failure to report. A suspension period of ninety days 
was ordered. Thereupon, Petition for Review was filed 
with this Court, and the Judicial Officer, by his order 
entered November 28, 1950, stayed his order of November 
15,1950. 

STATEMENT OF POINTS 

1. The Secretary’s Order Denying Trading Privileges 
(Joint Appendix, p. 84, et seq.) the review of which is 
herein sought, is in direct conflict with General Foods 
Corporation, et al. v. Brannan, et al., 170 F. (2) 220, de¬ 
cided by the Court of Appeals for the Seventh Circuit on 
October 19,1948. 

2. Petitioner has been denied the full and fair hear¬ 
ing required by Section 6(b) of the Commodity Exchange 
Act of 1936, as amended, and Section 5(a) of the Admin¬ 
istrative Procedure Act, 5 U. S. C., 1946 ed., Section 1001, 
et seq., and guaranteed by the Due Process of Law Clause 
of the Fifth Amendment, in that, among other things, the 
issuance of the “Memo to the Press,” has been alleged 
and found by the Secretary in his Order Denying Trading 
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Privileges of November 15, 1950, to be (i) a violation of 
the specific provision of Section 9 of the Commodity Ex¬ 
change Act of 1936, as amended, against the issuance of 
false information and (ii) an attempt to manipulate the 
prices of commodities in interstate commerce or on a 
contract market. This dual characterization of one act, 
the commission of which Petitioner has steadfastly de¬ 
nied, is an error of substance, for the reason, among 
others, that the period of suspension which has been im¬ 
posed on Petitioner in the Secretary’s Order Denying 
Trading Privileges, reflects the dual characterization of 
the single act, namely, the alleged dissemination of false 
information. 

3. Sections 6(b) and 9, respectively, of the Commodity 
Exchange Act of 1936, as amended relating to manipula¬ 
tion and attempted manipulation, violate the Due Process 
of Law Clause of the Fifth Amendment in that these 
terms are neither defined therein, nor are standards es¬ 
tablished by which conduct may be measured to determine 
whether a course of action constitutes either “manipula¬ 
tion” or “attempted manipulation” of commodity prices 
on contract markets. 

4. Section 6(b) of the Commodity Exchange Act of 
1936, as amended, pursuant to which this proceeding was 
instituted and heard by the Secretary of Agriculture, de¬ 
prives the petitioner of a valuable property right, namely, 
the right to trade in commodities and futures on contract 
markets, without due process of law in violation of the 
Fifth Amendment, for the reason, among others, that the 
period of suspension therein provided for, insofar as 
Petitioner is concerned, is undefined, unfettered, and sub¬ 
ject to no limitation, notwithstanding that other persons, 
namely a “futures commission merchant,” or a “floor 
broker,” may, for identical violations, be suspended for a 
period “not to exceed six months.” 
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5. Tlie “Memo to the Press” dated October 1, 1947, 
which is the sole and exclusive basis upon which the Gov¬ 
ernment relied to sustain the allegations that Petitioner 
had disseminated false information and had attempted 
to manipulate the prices of commodities on a contract 
market, cannot be sustained for the following reasons 
among others: 

(a) The information therein set forth is true; 

(b) The statements appearing in the “Memo to the 
Press” are nothing more than the Petitioner’s conclu¬ 
sions and opinions drawn from and based on the informa¬ 
tion contained in this the Report on the Food Situation 
by the Cabinet Committee on World Food Program^ (Re¬ 
spondent’s Exhibit 1, Joint Appendix, p. 269, ff), 

(c) And for all the reasons set forth in the Petition 
for Review, Paragraph 18 (a) to (j), inclusive. 

6. Petitioner did not in fact violate the reporting pro¬ 
visions of the Commodity Exchange Act of 1936, as 
amended, for the reason that he did not in fact “control” 
the accounts of others upon which the violation of failure 
to report rests. 

7. The Findings of Fact and Conclusions of Law i n the 
Order Denying Trading Privileges are not “supported by 
the weight of evidence” as required by Section 6(b) of 
the Commodity Exchange Act of 1936, as amended. 

ARGUMENT 

I. 

The Finding and Conclusion That Petitioner Attempt ed to 
Manipulate Commodity Prices on a Contract Market 
Is in Direct Conflict With General Foods Corporation, 
et al, vs. Brannan, et al, 170 F. (2) 220 (7th Cir., 1948). 
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The cavalier manner in which the Referee’s conclusion 
that “Under the most recent court decision ( General 
Foods Corporation et al. v. Brarman, et at., supra), we 
do not conclude that respondent here violated the provi¬ 
sions of the Act against attempting to manipulate” (Hear¬ 
ing Officer’s Report, p. 14, Joint Appendix, pp. 59-60), 
is disposed of in the Secretary’s Order Denying Trading 
Privileges (Joint Appendix, pp. 101-102) is indicative of 
the poverty of the Government’s position in this regard. 
For example, the Secretary, in overruling the referee 
relied on the fact that the petitioner held a long position 
in lard, hence, it is concluded, he wanted the price of lard 
to go up. But, it is also a fact that the petitioners in¬ 
volved in the General Foods case were also long in the 
commodity there involved and that they too would have 
benefited by a rise, or at least a maintenance of price not 
lower than that currently obtaining. Thus, the market 
positions and the concern of the parties, price-wise, in 
both this case and the General Foods case, were identical. 

In the General Foods case, the parties consciously ini¬ 
tiated a course of trading designed to sustain their market 
position. In this case, the petitioner did not either in¬ 
crease or decrease his market holdings, did not by his 
market operation attempt to establish a price for lard 
either higher or lower than the price at which the futures 
involved were then currently quoted. Accordingly, the 
distinction between these cases which is attempted to be 
drawn in the Order Denying Trading Privileges just 
doesn’t exist. 

There is but one conclusion that can be validly drawn 
from the General Foods decision, and the Commodity Ex¬ 
change Authority must face it—The unappealed mandate 
of the Court of Appeals for the Seventh Circuit pierces 
the nebulous provisions of the Commodity Exchange Act 
relating to manipulation and attempted manipulation. 
The remedy lies with Congress to correct this statutory 



infirmity and not in subtle distinctions relying on seman¬ 
tics in' lieu of substance in Agency opinions. The plain 
fact is that the practices alleged in the complaint d<t> not 
constitute violations of the Act and were so found by the 
referee who, it should be noted, also presided and pre¬ 
pared the report which was overruled by the Seventh Cir¬ 
cuit in the General Foods case. We respectfully request 
that this Court follow the course charted by the Seventh 
Circuit. 

II. 


The Dual Characterization of the Single Act of Issuing 
the “Memo to the Press” Denies to Petitioner the 
Full and Fair Hearing Required by Section 6(b) of 
the Act, Section 5(a) of the Administrative Procedure 
Act, and Guaranteed by the Fifth Amendment. 


A piece of paper, prominently labelled in capital letters 
“MEMO TO THE PRESS,” setting forth statisticsj ex¬ 
cerpted from a Statement by the President making public 
a report of the Cabinet Committee on World Food Pro¬ 
grams, consisting of Clinton P. Anderson, then Secretary 
of Agriculture, G. C. Marshall, then Secretary of S'iate, 
and W. A. Harriman, then Secretary of Commerce, has 
been transmuted by the alchemy of the Commodity Ex¬ 
change Authority into an attempt to manipulate the mar¬ 
ket price of lard in interstate commerce, and a false and 
misleading report, “all in violation of Sections 6(b) and 
(9) of the Commodity Exchange Act ...” To para¬ 
phrase a recent remark of an Associate Justice of the 
Supreme Court, “The Commodity Exchange Authority 
mounted its horse and galloped away in all directions,” 
hurdling statutory barriers and pulling up short at the 
finish line, not knowing that it was in fact right back from 
where it had started. 

The first challenge to paragraph 7 of the complaint, the 
crucible in which this chemistry was performed, is th^t it 



mingles to the point of complete incomprehension, acts 
prohibited bv Section 6(b) and Section 9 of the Act, re¬ 
spectively. A reading of the paragraph does not disclose 
just where the Section 6(b) violation ends and the Sec¬ 
tion 9 violation begins. Sections 9 specifically condemns 
the issuance of a false report. The punishment for that 
act is prescribed. It is denominated a misdemeanor, and 
the penalty for its violation is set out. Nevertheless, with 
an agility that is more active than accurate, the Commod¬ 
ity Exchange Authority careens from Section 9 to Section 
6, and back again. And then, to confirm the confusion, 
Section 6(b) is held up as having been infringed, because, 
it would seem, the violation of the specific prohibition 
contained in Section 9, that of issuing false reports, is at 
the one and same time an attempt to manipulate the 
market. 

Once having got into the realm of manipulation, and 
more specifically into its more dubious penumbra, an “ at¬ 
tempt” to manipulate, the Commodity Exchange Author¬ 
ity is quite at home. For, this is an uncharted sea, a 
boundless field, in which travel is limited only by the in¬ 
genuity of the pleader. A clear, concise, defined and de¬ 
finable violation described in Section 9 of the Act, is made 
the subject of a vague, indefinite and undefinable charge— 
manipulation—under Section 6(b) of the Act. No reason 
is assigned, and none appears in the record for this du- 
plicitious pleading. The only explanation that suggests 
itself is that the government was fearful of resting its 
case on the clear language of Section 9 and sought refuge 
in the vastness of Section 6(b), and attempted manipula¬ 
tion was the passport to this Eden of evasiveness. 

However that may be, the time has come when the 
Commodity Exchange Authority must cease using manipu¬ 
lation and attempted manipulation under Section 6(b) 
as a general search warrant, as a kind of statutory “ac¬ 
tion on the case.” The Act carefully polices trading in 





futures on commodity markets. Practices are proscribed 
and penalties are prescribed. That these should be ob¬ 
served is as much a duty on the Commodity Exchange 
Authority as on the persons subject to the Act. Persons 
look to the Act to determine what they may or may not 
do. They are entitled therefore, to the security that the 
Act will be reasonably read and intelligently interp reted. 
The hazard of a penalty-minded administration, which 
appears in this record in the frank statement by the 
chief enforcement official u . . . we don’t like to lose cases 
...” should not be imposed on persons subject to the 
Act. They are entitled, this respondent is entitled, to the 
security that the issuance of false information is a viola¬ 
tion of Section 9 and will be treated as such, and pot as 
a violation of some nebulous provision, undefined hi law 
and fact. 

The pertinency of this argument becomes apparent upon 
reflection. By alleging that the Memo to the Press; vio¬ 
lates not one but two provisions of the Act, its serious¬ 
ness is multiplied two-fold, and, it would follow, ib as¬ 
sessing the administrative sanction, a longer period of 
suspension would appear to be justified. When it is re¬ 
membered that there are no limits to a period of subpen¬ 
sion once a violation has been found— e.g., “What the 
sanction should be is, as usual, a matter of judgment” 
(Referee’s Report on Garnac Grain Company, Inc., et al., 
CE-A Docket No. 45, adopted verbatim by the Judicial 
Officer); “There remains, finally, the soul-searching task 
of imposing sanctions” (Decision and Order in In re Gen¬ 
eral Foods, et al., CE-A Docket No. 34)—this pyramiding 
of violations is highly prejucidial to this petitioner. Thus, 
the petitioner’s contention in this regard is substantial, 
and not academic and technical. 

Moreover, there is a problem of proof involved. It is 
conceivable that the proof may not establish a violation 
of the specific provisions of Section 9, but may be deemed 



10 


to be adequate to establish a violation of the vague and 
indefinite provisions of Section 6(b) proscribing manipu¬ 
lation and attempted manipulation. On the other hand, 
a finding that the specific provisions of Section 9 have 
been violated would appear to be conclusive that Section 
6(b) had also been violated. Thus, the petitioner, under 
paragraph 7 of this complaint, to prevail, must prove him¬ 
self innocent of two charges, while the government, to 
prevail, must prove only one of either of these charges. 
This is an unconscionable burden on the petitioner, and 
stems from an unwarranted interpretation of the statute. 

m. 

The Provisions of Sections 6(b) and 9 of the Commodity 
Exchange Act of 1936, Relating to “Manipulation” 
and “Attempted Manipulation,” Are So Vague and 
Indefinite That an Actionable Violation Thereof Can¬ 
not be Laid. 

The attempted manipulation charge is vulnerable on 
the ground, among others, that it charges a violation of a 
provision of the Act which is so vague and indefinite, is 
so undefined and undefinable, that an order issued pur¬ 
suant thereto is violative of the due process clause of 
the Fifth Amendment. 

The fact is that Section 6(b), since its amendment in 
1936, no longer ties manipulation to Section 5 of the Act, 
as did its predecessor statute, the Grain Futures Act, and 
that as a result, Section 6(b) today contains neither 
limit nor limitation on the terms manipulation and at- 
tempated manipulation. The fact that a specific violation 
of Section 9 is alleged also as a manipulation in violation 
of Section 6(b) speaks loudest for the petitioner’s conten¬ 
tion that manipulation and attempted manipulation, un¬ 
defined and unlimited as they are in Section 6(b), renders 
that provision of the Act unconstitutional. Bartlett Frar- 
zier et at. v. Hyde, et al., 65 F. (2) 350 (C. C. A. 7th, 
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1933), cert. den. 290 TJ. S 654, is inapposite for the rea¬ 
son, among others, that it is a decision nnder the Grain 
Futures Act, the statutory predecessor of the Commodity 
Exchange Act, in which manipulation and attempted 
manipulation were specifically tied to violations of Sec¬ 
tion 5 of the Act. The amendment of June 15, 1936 ^hich 
was enacted as the Commodity Exchange Act, amended 
Section 6(b) of the Grain Futures Act by eliminating the 
limitation clause. That amendment, petitioner contends, 
set manipulation and attempted manipulation adrift <j>n an 
uncharted sea, without guide or guidance, save th£ op¬ 
portunist thinking of whosoever happens to man the ad¬ 
ministrative posts in the Commodity Exchange Authority. 
This is government by men, not by laws, and is in Viola¬ 
tion of respondent’s right to a full and fair hearing under 
Section 6(b) of the Act and the Fifth Amendment t|o the 
Constitution. 


Section 6(b) of the Commodity Exchange Act of 1936, as 
Amended is Unconstitutional, in That the Period of 
Suspension Which May be Imposed for a Violation 
of the Act, is Undefined, Unfettered, and Subject to 
No Limitation, and is Discriminatory Against |Peti- 
tioner. 

The pith of this point may be quickly reached. The gov¬ 
ernment in its complaint and in its proposed findings of 
fact and conclusions of law, requested the suspension of 
all trading privileges “until further notice by the Secre¬ 
tary of Agriculture,” and in its Exceptions to the Ref¬ 
eree’s Report and Proposed Order, the government re¬ 
quested a suspension for a period of “not less than one 
year.” The referee, it should be noted, proposed a period 
of suspension of only thirty days, and the Secretary, in 
his Order, the review of which is sought herein, increased 
this period to ninety days. 
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That the Judicial Officer, who acts for the Secretary in. 
matters of this kind, has himself been confronted' with a 
dilemma in assessing penalties in terms of periods of sus¬ 
pension, is demonstrated by the following comments, 
chosen at random from suspension orders issued in Com¬ 
modity Exchange cases by the Judicial Officer: In. re 
Garnac Grain Company, Inc., et al., CE-A Docket No. 45: 
“What the sanction should be is, as usual, a matter of 
judgment”; In re General Foods, et al., CE-A Docket No. 
34: “There remains, finally, the soul-searching task df 
imposing sanctions.” 

In these circumstances, it is apparent that the absence 
of standards by which periods of suspension may be de¬ 
termined, laying to one side the fact that specific periods 
of suspension are not provided for, imposes a burden oh 
the Agency and puts the Petitioner completely within the : 
power of the Agency. And, it should be noted, the power 
of suspension is in fact the power to sentence to eco¬ 
nomic death. 

• /« 

Reference has been made to the fact that the provisions, 
of Section 6(b) relating to periods of suspension are^dis- 
criminatory. This statute, in the same section, provides 
that a “floor broker” or a “futures commission hier-, 
chant,” for the same violations, can be suspended for a 
period not to exceed six months. Why one class of per¬ 
sons should be limited to a six months period of suspen¬ 
sion, and another to an unlimited suspension, which may 
be forever as well as for one day, does not appear—in 
fact there is no reason. Moreover, it is significant that.. 
there is no procedure available whereby one who is sus¬ 
pended “until further order of the Secretary” may peti¬ 
tion or in any way reacquire the right to trade on con¬ 
tract markets. Obviously, then, a suspension “until fur-, 
ther order of the Secretary” becomes a permanent and-. 
eternal suspension. This, we submit, must not and can¬ 
not be. 
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V. 

The “Memo to the Press” is in Fact a True Statement 
.and in No Wise a Violation of the Commodity Ex¬ 
change Act of 1936, as Amended. 

' '-The second charge in paragraph 7 of the complaint is 
that the respondent “ knowingly caused to be delivered for 
transmission in interstate commerce false, misleading, and 
knowingly inaccurate reports concerning market informa¬ 
tion or conditions that tended to affect the price of lard 
• in interstate commerce ...” This charge is completely 
without foundation and has not been proven by the gov¬ 
ernment either by the evidence or the weight of the [evi¬ 
dence. 

'••"At the threshold, the government paraded a series of 
•'witnesses, including employees of the Department of Agri¬ 
culture and newspaper reporters, in a vain attempt to 
prove that either respondent or someone acting for ]iim, 
had placed the offending memo in a pigeon hole in the 
press room in the Department of Agriculture. These Wit¬ 
nesses, carefully lead, testified to hearsay, conclusions and 
assumptions and occasionally from their own knowledge. 
Yet, hot one witness, despite this latitude, could or did 
’•State or even infer that respondent had placed the Memo 
to the Press in the press Toom of the Department of Agri¬ 
culture. And both the Referee and the Secretary so 
found and concluded. 

The government also attempted, unsuccessfully, to pjove 
.delivery of the Memo to the Press and other persons ^nd 
places “for transmission in interstate commerce.” At 
best, the evidence in this regard shows only that one or 
possibly two copies of the Memo were delivered to a 
brokerage office in Washington, and that additional copies 
. might have been left in the Press Club in a room where 
documents other than official government publicity re¬ 
leases were available for any comer. (Joint App. p. 224). 





In no instances was it testified that the Memo was “de¬ 
livered for transmission in interstate commerce.” (Joint 
App. p. 129). In every case where delivery was indicated, 
respondent’s control over the Memo had ceased. No in¬ 
structions of any kind were given by respondent with re¬ 
spect to wiiat use or disposition should be made of the 
Memo to the Press. In short it was considered by the 
recipients just as respondent had intended it to be con¬ 
sidered—as a memo to the press boys “to check the accu¬ 
racy of the figures and secondly, to have the matter of 
lard procurement aired publicly. ” (Joint App. 130 ). 

The disposition and use made of the Memo to the Press, 
as testified to by the government’s own witnesses, shows 
that no violation of the Act was either intended or com¬ 
mitted by respondent. The witnesses who testified in this 
regard included newspaper reporters and employees of 
commission houses located in Washington. 

First, the newspaper reporters. 

The witness Barnes, is a reporter for a trade daily. 
He testified that he first saw the Memo to the Press 
when it was handed to him by his bureau chief at hi* 
newspaper office, and not in the Department of Agricul¬ 
ture. (Joint App. 221, 222). He stated he could not tes¬ 
tify that he had obtained the Memo to the Press in the 
press room of the Department of Agriculture. This was 
“routine” procedure, in fact, the Memo to the Press was 
handled and considered by Barnes as “routine.” (Joint 
App. 223). Barnes stated that neither he nor his bureau 
chief considered this Memo an official release of the De¬ 
partment of Agriculture and when checks on its accuracy 
did not affirm it, the matter was not put on the news wire 
(Joint App. 223). The next day, after further t?heck, the 
matter was dropped. Barnes’ testimony in this respect 
is: “I wasn’t directed to do anything specifically.”—“It 
was decided not to circulate it,” and the memorandum 
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was never' published by the newspapers by whon} Mr. 
Barnes is employed (Joint App. 223, 226). In fajct, it 
was destroyed. Mr. Barnes further stated that he never 
considered the Memo to the Press as coming froifi the 
Department of Agriculture (Joint App. 224). 

The witness Martin is a reporter for a news service. 
He testified that when he saw the Memo to the Pre$s, he 
called Col. Andrews and Mr. Prichard, whose names ap¬ 
peared on the Memo, to verify the information therein 
set forth, but when they did not endorse the Meffio, he 
gave his copy to an employee of the Department of Agri¬ 
culture (Joint App. 265). He further testified that the 
copy of the Memo he had obtained was on paper difi?erent 
from that on which Department of Agriculture releases 
were printed; that it was not headed “U. S. Department 
of Agriculture ,’’ and that he did not believe it to be an 
official release of the Department of Agriculture (Joint 
App. 265). He also stated that he never saw an official 
release in the form of the Memo to the Press (Joint App. 
266). 

The witness Martin further stated that news stories 
which he prepares for publication are edited, and ffiany 
times are not published, and that the Memo to the Press 
was never published, and in fact, nothing was ever done 
about it (Joint App. 266). 

It will be noted that both of these witnesses, who are 
alert newspaper reporters, are agreed on the following 
facts, (i) 'that they never considered the Memo t<|> the 
Press as an official release of the Department of ^.gri- 
<culture; they were not misled either by its contents or 
by the fact that they might have come into possession of 
it at the Department of Agriculture, and (ii) that neither 
of them made any use of the Memo to the Press. 


Accordingly, it is apparent that they did not transmit 
the Memo to the Press in interstate commerce; that they 
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were not misled by its contents, and they did not make 
any nse of the Memo. 

The witness Reeside, who is an employee of a commis¬ 
sion house in Washington, D. C., testified that the Memo 
to the Press was casually left in his office (Joint App. 
135) and that he brought it to the attention of two of his 
fellow-employees (Joint App. 135). Because the matter 
did not appear to be either pressing or important, he 
gave it a superficial reading, and went about his busi¬ 
ness (Joint App. 135), and later in the same day, threw it 
in the wastebasket (Joint App. 137) and forgot all about 
it until Commodity Exchange Authority investigators dis¬ 
cussed it with him (Joint App. 138). 

The witness Holland, who is also an employee of the 
same commission house in Washington, D. C., testified 
that he “understood that it was a memo to the press 
that was about to be issued.” He stated that he at¬ 
tempted to check the accuracy of the Memo to the Press 
(Joint App. 148, 149), and, being dissatisfied with the re¬ 
sults of that inquiry, he communicated it to his Chicago 
office. This communication was described in the following 
words by this witness (Joint App. 149, 150, 154, 155): 

That was purely and simply an inter-office commu¬ 
nication, as distinct from putting it on, let’s say, our 
supplemental wire. It was simply for the purpose of 
informing the head of the lard department of what I 
had, something that might or might not be discarded, 
something that might or might not be important 

This witness further testified that the Memo to the 
Press was never made available to the public (Joint App. 
155) and that it died “a-boming.” (Joint App. 159). 

The testimony of these witnesses too is in agreement 
on (i) that they were not misled in any way, either by 
its format or content and (ii) that nothing was done and 
no action was taken, either as a result of, or in respect 
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of, this Memo to the Press. All four witnesses relied 
upon by the government to sustain the allegations of para¬ 
graph 7 of the complaint are agreed on these points. It 
appears, therefore, that the government has failed to sus¬ 
tain its burden of proof as to paragraph 7 of the com¬ 
plaint. 

.“What is truth,” Pilate asked, and would not stay for 
an answer. “What is truth?** is the kernel question of 
paragraph 7 of the complaint, and in this case, Petitioner 
knows the question will be answered, for it is -Written 
clearly in the record. 

Complainant, in paragraph 7 of his complaint, alleges 
that petitioner “knowingly caused to be delivered for 
transmission in interstate commerce false, misleading, and 
knowingly inaccurate reports .. 

Petitioner in paragraph (7) of his answer denies this 
allegation, categorically and specifically. 

What is the truth? 

The witnesses, all of whom were called by complainant 
have answered. 

United States Department of Agriculture officials and 
investigators have testified that the “Memo to the Press” 
did not appear to be an official release of the Department 
of Agriculture. 

Newspaper reporters have testified that they did not 
consider the “Memo to the Press” an official release of 
the Department of Agriculture. 

Representatives of a commission house who deal daily 
in commodity transactions in futures on contract markets, 
have testified that they did not consider the “Memo to the 
Press” an official release of the Department of Agricul¬ 
ture. 


IB 


Both the newspaper reporters and the representatives 
of the commission house testified that no action was taken 
by either of them in respect of, or in persuance of, the 
“Memo to the Press.” 

Both, the newspaper reporters and the representatives 
of the commission house, testified that the information 
contained in the “Memo to the Press” was never made 
public. 

Both, the newspaper reporters and the representatives 
of the commission house, have testified that neither the 
“Memo to the Press” nor any of the information con¬ 
tained therein was transmitted in any way by any one to 
any one for distribution to the public. 

What, then, is the truth? 

The truth is simple, and simply told. 

The “Memo to the Press” was not “knowingly caused 
to be delivered for transmission in interstate commerce”; 
the “Memo to the Press” was not a “report”; the “Memo 
to the Press” in fact misled no one, not even those per¬ 
sons who were the first and only ones to see it. No wit¬ 
ness testified that respondent had any part either in plac¬ 
ing the “Memo to the Press” in the pressroom of the 
Department of Agriculture, or in having it placed there. 
These are the facts, the uncontroverted facts, told by the 
Government's own witnesses. This then is the “weight 
of evidence” of record. This is the truth. 

In all candor, petitioner believes that the foregoing 
facts, all of which are supported by the “weight of evi¬ 
dence” are decisive of the violations alleged in paragraph 
7 of the complaint, and warrant no other conclusion but 
that these charges be dismissed. Nevertheless, out of 
an abundance of caution, and sincere in the belief that 
the information contained in the “Memo to the Press” 
is likewise innocent of any violation of the Act and the 
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applicable rules and regulations issued thereunder, peti¬ 
tioner neither hesitates nor fears to consider that pjhase 
of the complaint and the “Memo to the Press.” 

The government, it will be remembered, went into the 
highways and by-ways, and even ventured down little 
known, and even less travelled lanes, to obtain evidence 
with respect to the effect, marketwise, the information 
contained in the “Memo to the Press” would have had, 
had it been made public or even available to the public. 
Thus, newspaper reporters, who are capable in the field 
of gathering news and preparing it for publication, ^ere 
questioned as to what they believed the probable effect of 
the information contained in the “Memo to the Press” 
would have been, had they published it. Patently, these 
witnesses, however capable in their field, however repre¬ 
sentative of the Fourth Estate, do not qualify as market 
experts; did not claim to be market experts, and were 
visibly embarrassed at being asked to testify as market 
experts. Nevertheless, the government obdurately wirung 
from these witnesses hearsay, assumption, and opinion, 
and presented that evidence to the referee as testimony 
to prove the allegations of paragraph 7 of the complaint. 

The testimony of the witness Barnes is illustrative of 
this phase of the governments case. Over petitioner’s 
objection, this witness was permitted to testify to the 
“effect upon market conditions and prices of news items 
published in the Chicago Journal of Commerce,” (Jfloint 
App. 225), despite the fact that the witness stated that 
he was only “familiar with the apparent effect,” and 
that “I cannot guarantee that a news item has specifically 
effected price” (Joint App. 225). This is the type of tes¬ 
timony upon which the government relies to sustain “by 
weight of evidence” the allegations of paragraph 7 of 
the complaint. 

The testimony of the other witnesses relied upon tq in¬ 
terpret the effect, marketwise, of the “Memo to the Press” 
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on the price of lard on a contract market, followed a sim¬ 
ilar pattern. Thus, the witness Holland, who is an em¬ 
ployee of a commission house, was broadly questioned, 
over petitioner’s objection, as to this phase of the com¬ 
plaint, and was permitted to answer, notwithstanding that 
his official duties at the time he was testifying concerned 
foreign business rather than the analysis of market data 
and price information to determine its effect and value 
(Joint App. 151). Over the repeated objection of pe¬ 
titioner’s counsel, this witness was required to answer 
hypothetical questions, although he did not have before 
him even the most elemental factors which are necessary 
to the formulation of a precise answer to such inquiries. 
The witness tried to tell the truth as he knew it, but, the 
breadth of the government’s questions, and his obvious 
lack of specific knowledge of the particular commodity in¬ 
volved, which he honestly did not attempt to conceal, 
prevent him from giving authoritative answers. Thus, in 
response to a question asking that “assuming that the 
factors stated in the Memorandum (to the Press) were 
not true, would the resulting price in your opinion be a 
manipulated price?” he was forced to qualify his answer 
by saying “I can answer it in this way only ...” (Joint 
App. 153). In his other answers, he was forced to qual¬ 
ify his replies by such phrases as “in relation, of course, 
to the other factors in the market” (Joint App. 154); 
“Well, let me put it this way: that would be manipu¬ 
lated in the same sense as a price that had been created 
by a factor which later had been proved incorrect or 
untrue” (Joint App. 154); “. . . assuming such infor¬ 
mation to be authentic, that that type of information, if 
authentic, would tend to have a stimulative effect . . .” 
(Joint App. 156). 

These examples are self-evident of the short-comings 
of the government’s evidence to prove that the infor¬ 
mation contained in the “Memo to the Press”, if it had 
reached the public, would have had an effect, marketwise 
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and pricewise, on the lard market. The recurring ques¬ 
tion, as this testimony is read, is why didn’t the govern¬ 
ment offer as a witness a qualified expert, on whb, in 
the light of all the relevant factors, could have given 
authoritative evidence on the complex and hypothetical 1 
questions raised by the allegations in paragraph 7 oif the 
complaint? Surely, the Department of Agriculture has 
such a person. Certainly, the Commodity Exchange Au¬ 
thority has economists and price analysts. See General 
Foods , et al. v. Bramnam., et al., supra, at page 227. 

We now come to consider the “Memo to the Press’’ 
itself. And, as the testimony with respect to this piece 
of paper is considered, we ask again, “What is trufh?” 

The government’s task at this point, it should bi re¬ 
membered, is to prove by the “weight of evidence” that 
the petitioner “knowingly caused to be delivered l . J 
false, misleading, and knowingly inaccurate reports con¬ 
cerning market information or conditions that tended to 
affect the price of lard in interstate commerce . . .” 
In paragraph 7 of his answer, petitioner has denied this 
allegation, and all allegations of this paragraph. TWs, 
the burden squarely rests with the government to prove 
this allegation “by the weight of evidence,” else this 
complaint must fall, and with it, this proceeding. 


The manner in which the government attempted to meet 
its problem of proof, and the witnesses it called to pip- 
port these allegations, is strange and defies understand¬ 
ing. In truth, the record, if it proves anything, proves 
the innocence of petitioner, rather than his guilt. 

First the matter of “References.” 


1 It cannot be doubted that the effect, market-wise and price-wise 
was hypothetical. No one testified, and in fact, the government 
does not contend, that either the Memo to the Press or any of the 
information contained therein, ever reached the public. The record 
is abundantly clear on this. 
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Prominent and eye-catching on the “Memo to the 
Press” (Gov. Ex. 1) is the legend, “Reference:” fol¬ 
lowed by three names, and the further identification of 
where they could be found. The Department of Agricul¬ 
ture and the Commodity Exchange Authority assumed 
and inferred that the legend “Reference:” and the names 
following indicated sponsorship or endorsement. It was 
so alleged in paragraph 7 of the complaint (lines 15 to 
23, inclusive, page 4, lines 1 to 6, inclusive, page 5). 
Painstakingly, Col. Andrews, Messrs. Glenn Craig, E. J. 
Cronkhite, and George L. Prichard, were asked, in fur¬ 
therance of this inference and assumption, whether or 
not they knew the petitioner. Uniformly they answered 
negatively. 

But whether or not these persons knew the petitioner 
is relevant only on the inference and assumption that 
the persons named in the Memo to the Press either 
sponsored or endorsed the Memo to the Press. The evi¬ 
dence, however, negatives this basic inference and as¬ 
sumption. There is not one single syllable in this record 
which justifies this inference. The witness Elliott, a CEA 
investigator, who interviewed petitioner with respect to 
the Memo to the Press, testified that although every other 
paragraph of the Memo was specifically discussed with 
petitioner on October 17, 1947, the witness did not dis¬ 
cuss with petitioner the legend “Reference:” and the 
four names appearing at the bottom of the Memo to the 
Press (Joint App. 132). 

What then, is the basis for the inference and assump¬ 
tion, which appears in the complaint in the allegation that 
petitioner issued . . a document . . . emanating 
from, or issued under the sponsorship or endorsement 
of . . . responsible officials of the Government . . .”? 
which is then sought to be proved by evidence that none 
of the persons listed after the word “Reference” knew 
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petitioner f This is an inference on an inferen 
assumption on an assumption. 



It is inferred and assumed, first, that the matter ap¬ 
pearing on the bottom of the Memo to the Press is a 
statement of sponsorship or endorsement. 

The record is bare as to sponsorship or endorsement. 

Nevertheless, the government offered evidence to jprove 
a fact which it initially inferred and assumed, and to 
that end adduced testimony that none of the parties knew 
petitioner. Thus, the government attempted to prove 
that which it originally inferred and assumed. 


Now, let us go from the bottom to the top of the Memo 
to the Press. 

The first paragraph raises no question. All witnesses 
agreed that that paragraph came from the Statement by 
the President issued September 25, 1947, which is in evi¬ 
dence as Petitioner’s Exhibit 1, and from Report on 
the Food Situation by the Cabinet Committee on World 
Food Programs, which is in evidence as Petitioner’s 
Exhibit 2. 

• The second paragraph is likewise unchallenged (Joint 
App. 145). The figure $5,263,246 which appears in this 
paragraph is obtained by multiplying the poundage pur¬ 
chased by the government during the period July $9-30, 
1947 (26,237,000 lbs.) by 17.94 cents, the average price 
paid for this poundage, which is $4,707,817.80; and by 
multiplying the poundage purchased by the government 
during the period through August 28, 1947 (3,024,000 
lbs.) by 18.35 cents, the average price paid for this pound¬ 
age, which is $554,904.00. Adding these figures together 
($4,707,817.80 and $554,904.00) gives $5,262,721.80, Ihich 
fairly approximates the figure $5,263,246 which appears 
in paragraph 2 of the Memo to the Press (Joint App. 
165). The average price per pound figures used in these 
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calculations were testified to by Earl J. Cronkhite, 
a government witness (Joint App. 144). It is thus quite 
apparent that the second paragraph of the Memo to the 
Press is correct. 

The third paragraph is likewise free from inaccuracy. 
No one challenged, and indeed no one can, that the figure 
$147,000,000 is the difference remaining after the expendi¬ 
ture listed in the second paragraph, $5,263,246 is sub¬ 
tracted from $153,900,000, which appears in the first para¬ 
graph. 

The fourth paragraph of the Memo to the Press is 
true, without doubt. Counsel for the government read 
this paragraph in its entirety to the witness Pritchard, 
and then asked, “Was that a truthful statement, Mr. 
Prichard?” The witness replied. “. . . I think likely it 
is.” (Joint App. 165). 

With respect to the fifth paragraph, the witness Prich¬ 
ard did not challenge the premise of this paragraph, that 
the exports of fats and oils were “to offset what now 
appears to be a curtailed grain export program.” That 
the grain export program would be curtailed appears 
clearly in the Report on the Food Situation prepared by 
the Cabinet Food Committee, which is evidence as Pe¬ 
titioner’s Exhibit 2. This exhibit shows that for the 
year 1947-4S, the export availability of wheat, flour, was 
only 49 percent of the total, where as during the year 
before (1946-47) wheat and flour accounted for 62.9 per¬ 
cent of the total food exported. Grains, as a whole, ac¬ 
cording to Petitioner’s Exhibit 2, in caloric value, “would 
be only 82 percent of the total, as compared with 88 per¬ 
cent last year (1946-47).” Petitioner’s Exhibit 2 also 
states “This year there will not be available, under con¬ 
ditions now prevailing, as large a volume of grain for 
shipment . . . the total of other grains (other than wheat 
and flour) and grain products estimated to be available 
for shipment this year are not much more than one-third 
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of the quantity exported during 1946-47—about 70 mil¬ 
lion bushels as compared with 175 million bushels. Com 
exports will have to be limited almost entirely to the 19 
million bushels bought last spring and moved out during 
July and August . . .” 

The statistical story with respect to fats and oils dis¬ 
closes that whereas less grains would be exported during 
1947-48, more fats and oils would be exported in greater 
quantities. Respondent’s Exhibit 2 shows that during 

1946- 47, edible fats, oils and peanuts had accounted ^or 
two (2) trillion calories, which was 4.1 percent of ihe 
total caloric value of food exported. In the table in this 
same exhibit headed “Estimated Export Availabilities 

1947- 48,” edible fats, oils and peanuts are estimated to 
account for three (3) trillion calories, or 6.6 percent of 
the total calories exported. Thus, edible fats, oils and 
peanuts increase from two trillion calories to three trillion 
calories, and percentage-wise from 4.1 to 6.6 percent. 

On the other hand, coarse grains which in 1946-47 ac¬ 
counted for an export of 12.1 trillion calories, which was 
24.4 percent of the total calorie export, was expected to 
decrease in 1947-48 to 4.6 trillions of calories, and account 
for only 10.1 percent of the total export. The two tables, 
“1946-47 Food Exports” and “Estimated Export Avail¬ 
abilities 1947-48,” from which the foregoing statistics were 
taken, tell a similar story with respect to other foods and 
foodstuffs. 

.It was on the basis of this information, available to 
the public on September 25, 1947, a week before the Memo 
to the Press was issued, that the information contained 
in the last paragraph of the Memo was based. These 
tables, as well as the text material in this Statement bv 
the President and the Cabinet Committee Report, all at¬ 
test to the verity of the last paragraph in the Memo. It 
is only by assumption and inference that the government 
arrives at the conclusion that this last paragraph of the 
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Memo is untrue. It is only by testing it against the in¬ 
formation which the witness Pritchard said was confi¬ 
dential, that the government concludes that the last para¬ 
graph of the Memo is untrue. It is only by completely 
ignoring the President’s Statement and the Cabinet Food 
Committee Report, that it can be concluded the last para¬ 
graph of the Memo to the Press was false. 

The plain truth is that the Memo to the Press in this 
regard, as in all others, relies strictly on information 
which was public and published to the world. It is now 
sought to be declared false on the basis of secret infor¬ 
mation, unknown to anyone. Reading the Memo to the 
Press, in the light of the information contained in Pe¬ 
titioner’s Exhibit 1 and 2, no person can say that the 
Memo to the Press was knowingly false, knowingly inac¬ 
curate. There is no allegation, there is no evidence, that 
petitioner knew what witness Prichard said were the 
facts. How then can it be said that the Memo to the 
Press was knowingly false, knowingly inaccurate? There 
is no answer—there is no reply, other than that the Memo 
to the Press is first accurate, and second, that it is not 
knowingly false, knowingly inaccurate. 

In this connection, it must be borne in mind that the 
government must prove by the weight of evidence that 
the Memo to the Press was knowingly false, knowingly 
inaccurate, and that it is not enough merely to show that 
the information was false and inaccurate. The petitioner, 
it is emphasized, denies even that the latter is true. 

The only other point of the Memo to the Press which 
appears to require consideration is that which relates to 
that part of the third paragraph concerning the “$147,- 
000,000 to be expended for the purchase of edible fats 
and oils ...” The government couples this figure with 
the last sentence of the first paragraph of the Memo, and 
concludes that the Memo to the Press means that the 
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greater part of $147,000,000 will be spent for lard, this 
is an assumption, a false assumption, that will not fcear 
scrutiny. 

At the outstart, it should be noted that the witness 
Prichard himself was not certain of the story he told on 
direct examination. It will be remembered that he was 
careful to state at the very beginning of his testimony 
with respect to the information set forth in the Memo to 
the Press, that he was giving only his “personal inter¬ 
pretation” (Joint App. 165). Moreover, and this is tuost 
important, this witness, who was relied upon to estab¬ 
lish that the Memo to the Press was knowingly false and 
knowingly inaccurate, in respect of the interpretation to 
be given this particular paragraph of the Memo to the 
Press, said (Joint App. 169): 

“I was asked for my personal interpretation of this 
Memo ... I might be in error in my interpretation, 
but that is the interpretation I made of this particular 
item.” 

And when this witness was asked on cross examination 
(Joint App. 173-174): 

“Isn’t it a reasonable interpretation that what was 
meant by paragraph 3 is that more would be spent 
for lard alone than would be spent for any one of the 
many kinds of fats and oils that would be purchased 
with this $147 million?” 

Witness Prichard replied: 

“That might be a reasonable interpretation. |t is 
not the one I placed on it, not knowing the intent 
when it was written.” 

This is the kernel of the government’s case—a personal 
opinion which the witness admits would be changed, had 
he known the intent with which the contested language 
was written. Apparently then, our problem here is one 
of semantics, one of language. It is not odd that of all the 
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persons who might have testified with respect to the mem¬ 
orandum that the witness chosen, carefully qualified his 
statements by labelling them the results of his ‘‘ personal 
interpretation”? And by stating that if he knew the 
intent with which the writer wrote the words his personal 
interpretation could be changed? This is the flimsy, card¬ 
like evidentary structure built by the government. It 
will hardly sustain itself, much less the weight of the 
evidence. 

Again the truth is simple. The Memo to the Press in 
this particular paragraph simply recites that $147,000,000 
will be spent for fats and oils. As between the numerous 
edible fats and oils, the sum expended for lard would be 
greater, greater that is than what will be spent for any 
other single edible fat and oil. This conclusion is based 
on the table appearing in Petitioner’s Exhibits 1 and 
2, which had been public property since publication in 
newspapers on September 25, 1947. It is just as simple 
as that. 

But, the government, by inference and assumption, has 
twisted this simple truth into a hydra-headed monster 
with a tail over a page in length. Nevertheless, and here 
is the true test, when the government was faced with the 
necessity of proving its tortured, twisted allegations, its 
own witness was careful to say he was only giving his 
personal interpretation, a personal interpretation which 
would be modified if he knew- the intent with which the 
questioned language was written. This is not the weight 
of evidence. This is not the abuse against which the 
Commodity Exchange Act speaks. This is inference and 
assumption, dignified beyond all proportion. 

A moment’s reflection will disclose the lengths to which 
this case will take the jurisdiction of the Commodity Ex¬ 
change Authority. It will permit the Authority to cite 
a person who may publicize his views as to the meaning 
of any of the complex factors which enter into trading 
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in futures on contract markets, if those views do not hap¬ 
pen to meet with the approval of those charged with the 
administration of the Act. As it is interpreted in .this 
proceeding, the Commodity Exchange Authority is using 
Section 9 of the Act to impose censorship on those sub¬ 
ject to its jurisdiction. This is not a permissible fielcjl of 
regulation. In this case the Commodity Exchange Au¬ 
thority has entered a field which is as broad as it wishes 
to make it. Should the allegations of paragraph 7 stand, 
every person who publishes any market information what¬ 
soever continues his calling only at the whim of the Com¬ 
modity Exchange Authority. This must not be. 

VI. 

Petitioner Has Not Violated the Reporting Provision^ of 
the Commodity Exchange Act of 1936, as Amended, 
or Any of the Rules and Regulations Issued There¬ 
under. 

As indicated, the first of the alleged violations concerns 
the failure of the respondent to file reports of certain 
open positions as required by Section 4i of the Act, and 
the pertinent sections of the rules and regulations. Tljese 
alleged violations, it should be noted, fall into two catego¬ 
ries, each of which is mutually exclusive: (i) those in 
which it is alleged that petitioner failed to report in re¬ 
spect of accounts carried in his own name (Complaint, pgrs. 
Nos. 8, 9, 10, and 11) and (ii) the so-called “controlled 
accounts” that is, those in which it is alleged that peti¬ 
tioner failed to report in respect of accounts which, it is 
alleged, that petitioner “owned or had an interest in, or 
controlled or directed trading in” and accounts, which it 
is alleged, petitioner “influenced or advised trading in” 
(Complaint, pars. nos. 12, 13, and 14). 

At the threshold, it must be kept in mind that itj is 
neither a violation of the Commodity Exchange Act, as 
amended, nor of any rule or regulations thereunder,] to 
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control accounts. Section 4i of the Act taints, not the 
control of accounts, but the failure to report as to such 
accounts should they be in a reporting position. If the 
controlled accounts are not in a reporting position, there 
is no violation. The Rules and Regulations define the 
term “controlled account” (Part 1, Sec. 1.3(j)) and uni¬ 
formly provide for reports by persons holding or con¬ 
trolling open contracts (e. g., Part 2, Sec. 2.10). Ac¬ 
cordingly, it is clear that it is the failure to report and 
not the fact of control, that falls within the prohibition 
of Section 4i of the Act. 

The violations alleged in paragraphs 12, 13, and 14 of 
the complaint, thus, afe violations stemming from a fail¬ 
ure to report, and nothing more. Most significant in this 
connection is the fact that the complaint does not even 
remotely attempt to charge that the failure to report the 
controlled accounts was in any way involved with the 
attempted manipulation charges set out in paragraph 7 
of the complaint, or with any manipulation, actual or 
attempted. There is neither charge nor evidence of con¬ 
cealment, of fraud, or any other wrong-doing in respect of 
the alleged “controlled” accounts; there is neither charge 
nor evidence that the trading in these accounts was con¬ 
ducted in any unusual manner. And both the referee and 
the Secretary so found. Failure to report, and failure 
to report alone, is the only charge, is the only violation 
envisaged by paragraphs 12, 13, and 14 of the complaint. 

Moreover, there is no requirement that controlled ac¬ 
counts, because they are controlled accounts, must be re¬ 
ported. Control of an account alone does not of itself 
require that reports be made. It is only when a person 
either holds or controls open contracts in any one future 
on any one contract market which equals or exceeds the 
amount fixed by the Secretary of Agriculture pursuant to 
Section 4i of the Act, that reports, including reports of 
controlled accounts, are required. In this case, allegations 
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of violation in paragraphs 12, 13 and 14 of the complaint 
are determined only by adding to the petitioner’s hold¬ 
ings the holdings of the controlled accounts (Exhibit 14). 
It is neither alleged nor proven, with respect to para¬ 
graphs 12, 13 and 14, of the complaint (i) that the pe¬ 
titioner’s holdings alone put him in a reporting position; 
(ii) that any one of the alleged “controlled accounts” 
was in a reporting position and (iii) that combining the 
holdings of the alleged controlled accounts, put any of 
such in a reporting position. The determination the pe¬ 
titioner was in a reporting position, it is repeated, stems 
only from the arbitrary and unwarranted addition of pe¬ 
titioner’s holdings to those of all of the alleged “con¬ 
trolled” accounts. Therefore, the conclusion that pe¬ 
titioner has violated Section 4i of the Act in fai lin g to 
report in respect of paragraphs 12, 13, and 14 of the com¬ 
plaint, in turn is based on the conclusions (i) i:hat the 
accounts were controlled and (ii) that petitioner con¬ 
trolled them. This is a pyramid built on a pyramid, and 
is a precarious structure, precariously balanced. 

To establish that the allegations of paragraph^ 12, 13 
and 14, constitute violations of the Commodity Exchange 
Act, as amended, and the rules and regulation^ issued 

the ac- 
neither 


thereunder, the government must first show that 
counts were “controlled”—for, as pointed out, 
the petitioner alone, nor any of the so-called “controlled’ 
accounts, was in a reporting position. Having shown 
“control,” the government must then prove by th4 weight 
of evidence that the petitioner failed to report—}:or fail¬ 
ure to report is the only violation. 


But, the government, insofar as paragraphs 12, 
14 are concerned, must not only show control, 
quantum of ownership or control as well, for, 
paragraphs the government has alleged the p 
“owned or had an interest in, or controlled or 
trading in” the commodity futures accounts of the 


in 


13 and 
jbut the 
these 
^titioner 
directed 
several 
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persons named therein. In paragraph 14 of the complaint, 
the government goes even farther, and alleges that the 
petitioner was required to report to the Commodity Ex¬ 
change Authority “to the extent of his interest in or con¬ 
trol of such accounts,” referring to the accounts of Lois 
Moore and Farm Products Company. 

Government Exhibits 15, 20, 21, and 22 which are tabu¬ 
lations of transactions in certain of the so-called “con¬ 
trolled” accounts, and Government Exhibits 24 through 
49A, which are tabulations of the receipts, disbursements 
and Transfers in certain of the so-called “controlled” 
accounts, (their relevancy and materiality and other pro¬ 
bative points aside for the moment) do not prove the 
indispensable fact of quantum of ownership. It does not 
appear either from these exhibits or from any testimony 
offered by the government witli respect to them, whether 
petitioner “owned or had an interest in” said accounts, 
and the extent of his interest therein. Government Ex¬ 
hibits 24 through 49A purport to show that in certain 
instances, petitioner made an initial deposit, and that in 
others he made a deposit at some time during the life of 
the account, and in yet others that he made no deposit at 
all. The disbursement items show a similarly variegated 
pattern. 

In these circumstances, it is submitted that the govern¬ 
ment has utterly failed to prove either by the evidence 
or the weight of the evidence that petitioner either “owned, 
in whole or part, or had an interest in, or controlled or 
directed trading in” certain accounts and “influenced or 
advised trading in” certain other accounts. 

The weight of evidence relied upon by the government 
to sustain control, the basic and indispensable fact which 
must be proven by the government, lies in the testimony 
of Douglas B. Bagnell, Chief of the Compliance and Trade 
Practice Division of the Commodity Exchange Authority, 
who directed the investigation in this matter, conducted a 
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part of it himself, and who was the government’s chief 
witness in respect of the reporting violations. This tes¬ 
timony follows (Joint App. 191): 

“The principle factor in his statement to me that 
made me think they were controlled was the fact that 
this represented an advance of money by Mr. Moore 
in very substantial sums, ... to persons who had had 
no experience whatever in commodity trading $nd 
who had put up no collateral or security of any kind, 
and the sole hope that Mr. Moore could have that I 
could see of getting a return of his money would be 
for these accounts to be successful in commoditv trad¬ 
ing. 

“Mr. Moore, I believe, is more or less an expert i n 
commodity trading, and it seemed to be I reached the 
inescapable conclusion that he controlled those ac¬ 
counts completely to protect his investment in then.” 

Although witness Bagnell outlined three factors as being 
determinative of control, nevertheless, his testimony, Tr. 
387-8, 393, and 394 demonstrates conclusively that the loan 
of funds was, as he stated at page 394, (Joint App. 2C7), 
“. . . the most important factor to me.” This witness’ 
testimony with respect to the Wilkens account corroborates 
this conclusion (Joint App. 205). It should be noted that 
Wilkens financed his account and conducted his own trad¬ 
ing (Joint App. 244). 

The transmission of the trading orders by petitioner 
Moore, which was one of the factors mentioned by "Wit¬ 
ness Bagnell (Joint App. 209), was a minor factor, and 
was never considered of moment by the various commis¬ 
sion houses. This is shown by the fact that not even one 
commission house reported any of these accounts as con¬ 
trolled, although all were familiar with the manner in 
which the accounts had been opened, knew that petitioner 
transmitted the orders and was aware of the disburse¬ 
ments, and were required by the Commodity Exchange 
Authority to report controlled accounts (Joint App. 219). 
In short, every commission house had in its possession 
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every one of the facts known to the Commodity Exchange 
Authority, and not one saw’ anything which even hinted 
at control (Joint App. 219). Yet, the Commodity Ex¬ 
change Authority relies on this record as supporting its 
allegations of violations by the “weight of evidence.” 

Further demonstrating the government reliance on the 
theory that loan of funds alone constituted control, is the 
testimony of Mr. Bagnell (Joint App. 200) that any of 
the persons involved could have withdrawn any balance in 
their account, and that in one instance a sum was so with¬ 
drawn (Joint App. 242). 

Underscoring the emphasis and reliance placed on the 
loan of credit alone, is the testimony of the witness Buster, 
who is the Assistant Chief of the Compliance and Trade 
Practice Division, Commodity Exchange Authority. This 
witness stated that the pattern of trading followed in the 
controlled accounts and in the Moore accounts was of no 
consequence in determining wdiether or not an account was 
‘ 4 controlled. ” (Joint App. 262). 

The story attempted to be told by government exhibits 
24 through 49A is nothing more than a reiteration of the 
refrain “loan of credit or funds constitutes control.” 
These exhibits simply reflect ledger entries on the books 
of the various brokers involved, and show, without expla¬ 
nation, the receipts, disbursements and transfers in each 
of the so-called “controlled” accounts. Some of these ex¬ 
hibits purport to show that sometime during the life of 
the account, transfers wrere made from the petitioners 
account into the account reflected on the exhibit. Others 
purport to show that certain checks disbursing funds from 
such accounts were endorsed by the petitioner, and that 
in some cases funds were transferred from the account 
reflected to petitioner. However, and this is most sig¬ 
nificant, still others, exhibits 25, 32, 32A, 33, 34, 34A, 42 
and 45, do not contain any reference whatsoever to the 
petitioner. 
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From these exhibits, and these exhibits alone, for the 
testimony of the witness Bagnell is only his opinion] as 
he himself stated (Joint App. 191) the government infers 
that the petitioner controlled these accounts. This is a 
pure inference, totally without foundation in fact, and 
completely unwarranted, as even a cursory analysis of 
these exhibits will show. The facts as they appear of 
record are simply these: that in every case petitioner 
merely loaned cash or credit; that profits were enjoyed by 
and losses borne by, the individual concerned; that in 
every case, the petitioner received in return no more than 
his original contribution and the other sums or credits he 
may have advanced from time to time. The government 
did not dispute these facts—they are uncontroverted and 
must be accepted as true. In fact, the government ignored 
them, since it relied exclusively on the assumption based 
on inference that loan of funds or credit was sufficient to 
constitute control. 

In these circumstances, it is quite apparent that ^he 
relevancy and materality of these ledger entries to ^he 
violations alleged, the manner or extent to which they 
prove these allegations, is all left to inference. Such prpof 
by inference will not sustain a charge in a proceeding 
under Section 6(b) of the Commodity Exchange Act, as 
amended. General Foods Corporation, et al v. Brannon, 
et al, 170 F. (2d) 220 (C. C. A. 6th, 1948). In that chse 
the court held that conclusions based on inferences did hot 
constitute proof by the *‘weight of evidence.” In this 
proceeding, petitioner asks only that he be judged accord¬ 
ing to the standards and criteria laid down there. Sfich 
a consideration, he believes, can result only in his vindi¬ 
cation. 

In resume, the government’s evidence as to paragraphs 
12, 13, and 14, is simply this and nothing more: 

(1) Petitioner loaned various people credit for the pur¬ 
pose of trading in futures; 
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(2) In every case, petitioner was reimbursed and noth¬ 
ing more; profits and losses were those of the respective 
persons; 

(3) In every case, the parties involved had complete 
control over the disbursement of funds, and could have, at 
any .time, withdrawn any or all of the funds in the account; 
in fact, such withdrawal was made by Elizabeth Anderson. 

(4) The government relies absolutely on the assump¬ 
tion that the loan of credit of and by itself spells out con¬ 
trol within the purview of the Commodity Exchange Act. 

In these circumstances, we respectfully contend that the 
government has not sustained its burden of proof, either 
by the evidence or the weight of evidence, insofar as para¬ 
graphs 12,13 and 14 of the complaint are concerned. Hav¬ 
ing failed to show control, the charge of failing to report 
must fall. 

Both the referee and the Secretary, it should be noted, 
specifically found that the petitioner did not carry these 
accounts in the names of others for the purpose of evad¬ 
ing the reporting requirements. 

And, in this connection, it should be noted, that failure 
to prove the failure to report was wilful, this action under 
Sec. 6(b) of the Act must fall since the petitioner was 
not given the opportunity prescribed by Sec. 9(b) of the 
Administrative Procedure Act and Sec. 0.3(c) of the Rules 
of Practice, which require that a person be afforded an 
opportunity to achieve compliance before the institution 
of a proceeding of this kind. 

Therefore, paragraphs 12, 13, and 14 of the complaint 
must fall for the reasons, among others (i) the govern¬ 
ment has failed to prove purpose and intent and (ii) hav¬ 
ing failed to prove purpose and intent, the action is barred 
for failure to comply with the provisions of Sec. 9(b) of 
the Administrative Procedure Act and Sec. 0.3(c) of the 
Rules of Practice. 


In these circumstances, it is difficult to follow the 
government’s position. A mere failure to report has been 
underscored by charging it as a purposeful and inten¬ 
tional failure to report—and yet no evidence of such pur¬ 
pose or intent is introduced. A mere failure to report 
is deduced from an assumption that petitioner controlled 
accounts—an assumption based on an assumption that loan 
of credit is tantamount to control—and yet no evidence 
is introduced to support even that assumption, notjvith- 
standing that it is, as the witness Bagnell stated, merely 
one man’s opinion. Trading patterns are ignoredj the 
fact that Wilkens, one of the alleged controlled accounts, 
is an economist, and did all of his trading except oij one 
occasion, are ignored. 

The government’s proof is a proof of contradiction^. 

Uniform factors were not followed in determining con- 

0 1 

trol. 

Factors were adopted and applied as opportunity dic¬ 
tated. 

Reasonable explanations were ignored. 

Purpose and intent, although specifically alleged, are 
not even attempted to be proven, much less proven. 

Assumption is piled on top of assumption, and the con¬ 
clusionary assumption is presented as a reasoned con¬ 
clusion. 

The evidence of the only disinterested persons, the com¬ 
mission houses, to the effect that they, although required 
by regulation to do so, never considered the so-called con¬ 
trolled accounts as controlled accounts, is ignored, and ap¬ 
pears of record only by cross-examination. 

The violations alleged in paragraphs 8, 9, 10 anc} 11, 
relate to respondent’s failure to report his own holdings. 
These instances, it will appear, were isolated transactions, 
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and in one instance, resulted from a misunderstanding 
between petitioner and his broker. (Joint App. 245-246). 
In any event, such instances were inadvertent and were 
voluntarily corrected by petitioner long before the insti¬ 
tution of this proceeding. 

Accordingly, it is respectfully submitted that the viola¬ 
tion alleged in paragraph 8 of the complaint stemmed from 
a misunderstanding between respondent and his broker 
and that respondent’s failure to report was inadvertent 
and unintentional. 


CONCLUSION 


The Order Denying Trading Privileges should be set 
aside. 


Respectfully submitted, 


Ben Ivan Melnicoff, 
Counsel for Petitioner . 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondents, the questions are: 

1. Is the scope of judicial review under the Commodity Ex-| 
change Act and the Administrative Procedure Act limited tq 
ascertaining that the findings of fact by the Judicial Officer arej 
adequately and substantially supported by the record as a 
whole? 

2. Does the record as a whole adequately support the find¬ 
ings and conclusion of the Judicial Officer that the petitiona!* 
violated § 9 of the Commodity Exchange Act by preparing and 
delivering in interstate commerce or for transmission in inter¬ 
state commerce a false or misleading or knowingly inaccurate 
report, concerning market information or conditions, that af¬ 
fected or tended to affect the price of lard, and that for sued 
violation of § 9 the petitioner’s trading privileges may be sus¬ 
pended under § 6 (b) of the Act? 

3. Does the record as a whole adequately support the find¬ 
ings and conclusion of the Judicial Officer that the petitioner 
violated § 6 (b) and § 9 of the Commodity Exchange Act by- 
attempting to manipulate the market price of lard? 

4. Does the record as a whole adequately support the find¬ 
ings and conclusion of the Judicial Officer that the petitioner 
violated § 4i of the Commodity Exchange Act and the regula¬ 
tions issued under the Act by failing to report transactions and 
positions in accounts carried in his own name and, also, by- 
failing to report transactions and positions in “controlled” 
accounts? 

5. Is the statutory authorization for suspension orders suffi¬ 
ciently definite and specific so as not to be violative of the due 
process clause of the Fifth Amendment? 
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statement of case 

I. Introductory Statement 

I 

This is a proceeding to review the order of the Judicial Of¬ 
ficer 1 of the United States Department of Agriculture direct¬ 
ing and ordering all contract markets to refuse all trading privi¬ 
leges thereon to Ralph W. Moore, the petitioner on this appeal, 
for a period of 90 days because of his violations of the pro¬ 
visions of the Commodity Exchange Act (Act of September 21, 

1 The Judicial Officer acted for the Secretary of Agriculture pursuar t to 
authority delegated (10 F. R. 13769) under the Act of April 4, 1940, c. 75, 
54 Stat. 81, 5 U. S. C. § 516, which provides that whenever a delegation is 
made under the statute “all provisions of law shall be construed as if the 
regulatory function or the part thereof delegated had (to the extent of the 
delegation) been vested by law in the individual to whom the delegation is 
made, instead of in the Secretary of Agriculture. 

(1) 
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1922, c. 369, 42 Stat. 998, as amended by the Act of June 15, 
1936, c. 545,49 Stat. 1491, and the Act of October 9,1940, c. 786, 
54 Stat. 1059, 7 U. S. C. 1 et seq.). The Findings of Fact, Con¬ 
clusions, and Order of the Judicial Officer are set forth in the 
record (Joint App. 88A-106A). 

II. Complaint 

This proceeding was commenced on May 28,1948, by the is¬ 
suance of a complaint (Joint App. 13A-23A) pursuant to § 6 
(b) of the Commodity Exchange Act (7 U. S. C. § 9) charging 
that Ralph W. Moore, the petitioner on this appeal, violated 
§§ 6 (b), 9, and 4i of the Act and the rules and regulations of 
the Secretary issued pursuant to § 4i of the Act. The com¬ 
plaint charged that the petitioner prepared and circulated a 
“document purporting to be a memorandum to the press 
emanating from, or issued under the sponsorship or endorse¬ 
ment of, or from information furnished by, responsible officials 
of the Government of the United States, stating that the Gov¬ 
ernment of the United States was about to undertake a heavy 
lard export program and that, as a consequence thereof, large 
purchases of lard by the United States Department of Agricul¬ 
ture were imminent, whereas, in truth and in fact, no such ex¬ 
port program or purchases w^ere planned or intended” (Joint 
App. 16A). The Government contends that by such action 
the petitioner (1) attempted to manipulate the market price 
of lard in interstate commerce or for future delivery on or sub¬ 
ject to the rules of a board of trade, and (2) delivered or caused 
to be delivered false or misleading or knowingly inaccurate re¬ 
ports concerning market information or conditions that af¬ 
fected or tended to affect the price of lard in interstate com¬ 
merce and thereby violated § 6 (b) and § 9 of the Act (7 U. S. C. 
§ 9 and § 13). 

The complaint also charged that the petitioner violated § 4i 
of the Act (7 U. S. C. § 6i) and the rules and regulations (17 
CFR 2.10, 3.10, and 9.10) issued pursuant to the Act by failing 
to report contract positions and transactions in his own ac¬ 
counts and by failing to report contract positions and trans¬ 
actions which were required to be reported when the peti- 
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tioner's accounts were added to those of certain other accounts 
which he controlled. 

III. Admitted Facts, in the Record, with Respect to the 
Memorandum to the Press Issued by the Petitioner 

The petitioner has admitted (Joint App. 319A-320A) that 
all paragraphs of the Findings of Fact by the Judicial Officer 
with respect to the “Memo to the Press” (Joint App. 88A- 
93A) are true and correct except paragraphs 16, 18, and 20 
(Joint App. 93A). The facts thus admitted by the petitioner 
are summarized in the following paragraphs: 

On October 1, 1947, the net long position in lard futures in 
the account carried in the petitioner's own name was 740,000 
pounds (i. e., the petitioner had purchased 740,000 pounds of 
lard which were to be delivered in the future), and the aggre¬ 
gate net long position in lard in the petitioner's account and 
in the accounts which the Government alleges that he had an 
interest in was 1,800,000 pounds (Finding 5, Joint App. 89A). 
About October 1,1947, the petitioner composed and had typed 
in his office the Memo to the Press (Finding 6, Joint App. 89A- 
90A) which the Government contends was false or misleading 
or knowingly inaccurate and was issued to raise the price of 
lard so that the petitioner could profitably sell his contracts for 
740,000 pounds of lard and the contracts for an aggregate of 
1,800,000 pounds of lard which the Government contends that 
the petitioner was interested in. At the bottom of the memo¬ 
randum issued by the petitioner the word “Reference” ap¬ 
peared, followed by the names “Glenn Craig—State Depart¬ 
ment, Colonel Stanley Andrews—U. S. D. A., Mr. E. J. 
Cronkhite—U. S. D. A., and Mr. George L. Prichard— 
U. S. D. A.” The four government officials listed at the bottom 
of the memorandum had not authorized the use of their nam es, 
had not furnished any information on lard purchases to the 
petitioner, and had no knowledge of the memorandum until 
after it had been distributed (Finding 15, Joint App. 92A). 

The petitioner delivered the memorandum to Merrill Lynch, 
Pierce, Fenner & Beane, in Washington, D. C. (Finding 7, 
Joint App. 90A). In the usual course of business, the memo¬ 
randum was then sent by Merrill Lynch, Pierce, Fenner & 
Beane, via teletype on an interoffice wire, to their offices in 
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Chicago, Illinois. The petitioner knew that commodity news 
received by Merrill Lynch, Pierce, Fenner & Beane is generally 
given wide distribution in the regular course of their business 
throughout the United States (Findings 8 and 9, Joint 
App. 90A). 

The petitioner delivered from 50 to 100 copies of the memo¬ 
randum to the National Press Club, Washington, D. C., which 
is frequented by many news reporters in Washington, both 
members and nonmembers of the Club (Finding 10, Joint 
App. 90A). 

In addition, approximately 16 copies of the memorandum 
were placed in the boxes in the press room of the United States 
Department of Agriculture, Washington, D. C., which are as¬ 
signed to reporters who “cover” the Department (Finding 11, 
Joint App. 91 A). Only official releases of the Department 
and releases of ether national or international agencies or or¬ 
ganizations having some relation to agriculture and which have 
cleared through the Office of Information in the Department 
are placed in those boxes. But the petitioner’s Memo to the 
Press did not clear through the Department (Finding 11, Joint 
App. 91 A). Reporters for the Associated Press and various 
trade journals obtained copies of the Memo to the Press from 
the press boxes in the Department (Findings 12 and 13, Joint 
App. 91A-92A). 

Lard is traded in for future delivery only on the Chicago 
Board of Trade and a change in the futures price is reflected 
in the market price (Finding 17, Joint App. 93A). In Octo¬ 
ber 1947, in discussing the Memo to the Press, the petitioner 
told employees of the Department of Agriculture that although 
the price of hogs had gone up the price of lard had gone down, 
and he complained that the procurement policies of the De¬ 
partment had kept the price of lard too low (Finding 19, 
Joint App. 93A). 

IV. Admitted Facts, in the Record, with Respect to the Peti¬ 
tioner’s Failure to Report Commodity Transactions in His 

Personal Accounts 

The petitioner has admitted (Joint App. 319A-320A) that 
all of the paragraphs of the Findings of Fact by the Judicial 
Officer with respect to the petitioner’s failure to file reports as 
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to the commodity transactions, in his personal accounts, are 
true and correct. 2 The facts thus admitted by the petitioner 
are summarized in the following paragraphs. 

The Act and the regulations (17 CFR 9.10 and 9.21) require 
reports by a trader for any period in which he owns or controls 
a long or short open contract position in any one futur^ of 
lard equal to or in excess of 250,000 pounds. From October 3 
through October 14, 1947, inclusive, the petitioner was i|i a 
reporting status with respect to lard by reason of the fact that, 
during that period, his personal account was long 250,000 
pounds of November lard, z. e., he had bought 250,000 poujids 
of lard which were to be delivered during the month of No¬ 
vember (Findings 21 and 22, Joint App. 93A-94A). The Com¬ 
modity Exchange Authority advised the petitioner by a letter 
dated October 10, 1947, that he was in reporting status for 
lard, but the petitioner did not report his lard transactions. 
Instead, the petitioner wrote the Commodity Exchange 
Authority on October 22 and again on October 24,1947, 
that he was sure that he never owned 250,000 pounds or 
in any one future and that he would be glad to furnish 
information if called on (Finding 24, Joint App. 95A). 

Under the Act and the regulations (17 CFR 2.10 and 
a trader must submit reports for a period in which he 
controls a long or short open contract position equal to 
excess of 200,000 bushels in any one future of wheat or 
The petitioner was in a reporting status with respect to 
from August 21 through September 2, 1947, inclusive, 
during that period his personal account was long 210, 
bushels of December wheat (Finding 25, Joint App. 

But the petitioner filed no report. 

The petitioner was also in a reporting status with 
to wheat from February 9 through February 11,1948, ir 
because his personal account was short 210,000 bushels of 
September wheat, z. e., the petitioner had sold 210,000 bushels 
of wheat for delivery in September (Finding 26, Joint A]Dp. 

1 This does not relate to the petitioner’s failure to file reports with resjject 
to the “controlled” accounts, t. e., the accounts of other persons controlled 
by the petitioner. 
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96A). But the petitioner filed no report with the Commodity- 
Exchange Authority. 

On August 22 and 23, 1947, the petitioner was in a reporting 
status with respect to oats (Finding 27, Joint App. 96A). But 
the petitioner filed no report with the Commodity Exchange 
Authority. 

V. Admitted Facts, in the Record, with Respect to the Peti¬ 
tioner’s Failure to Report Futures Transactions in the “Con¬ 
trolled” Accounts 

The Government contends that the petitioner directed the 
trading in the accounts mentioned in Findings 28, 29, and 30 
of the Findings of Fact by the Judicial Officer (Joint App. 
96A-98A), and that, therefore, the petitioner further violated 
the reporting requirements of § 4i of the Act (7 U. S. C. § 6i) 
and the rules and regulations issued pursuant to the Act (See 
Finding 21, Joint App. 93A-94A) by failing to report trans¬ 
actions and positions in his accounts and in the “controlled” 
accounts when the combined positions placed them in report¬ 
ing status. The petitioner has admitted (Joint App. 319A- 
320A) the finding that he financed in whole or in part the “con¬ 
trolled” accounts, obtaining no collateral or other security, even 
though many of the accounts were in the names of persons who 
had little, if any, financial resources and who vrere inexperi¬ 
enced in commodity trading. There were transfers of funds 
from some of the accounts to the others, and many transfers of 
funds from the petitioner’s accounts to the “controlled” ac¬ 
counts, and deposits in the “controlled” accounts of checks 
issued in the name of Lois Moore, the petitioner’s wife. The 
accounts carried the petitioner’s address, and checks constitut¬ 
ing payments out of the accounts were delivered to the peti¬ 
tioner and endorsed by him, as well as by the respective payees. 
Trading orders were given by the petitioner and accepted by 
the brokers, even though the brokers had no powers of attorney 
on file from the persons in whose names the accounts were car¬ 
ried (Finding 31, Joint App. 98A-99A). Assuming that the 
petitioner controlled the accounts named in Findings 28, 29, 
and 30, the petitioner admits that the accounts were in report- 
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ing status during the periods covered by those Findings, but no 
report was ever filed by the petitioner. 

VI. The Commodity Exchange Act and the Secretary^ 
Regulations Involved 

The Commodity Exchange Act (Act of June 15,1936, c. 545, 
49 Stat. 1491, as amended, 7 U. S. C. 1 et seq.) is the amended 
name of the Grain Futures Act (Act of September 21, 1022, 
c. 369,42 Stat. 998). With respect to trading in lard and other 
designated agricultural commodities, the Congress found that 
transactions and prices on boards of trade are susceptible to 
speculation, manipulation, and control. The Congress fo|und 
that sudden or unreasonable fluctuations in prices frequently 
occur as a result of such speculation, manipulation, or control, 
and that such fluctuations are detrimental to producers and 
consumers and persons handling the commodities in interstate 
commerce (7 U. S. C. § 5). The Act confers authority to regu¬ 
late boards of trade, futures commission merchants, 5oor 
brokers, and persons trading on markets designated as contjract 
markets. 

The validity of the Grain Futures Act -was sustained in Chi¬ 
cago Board of Trade v. Olsen, 262 U. S. 1, and the validity of 
the Commodity Exchange Act was sustained in Moore v. Chi¬ 
cago Mercantile Exchange (C. A. 7), 90 F. 2d 735, certiqrari 
denied, 302 U. S. 710; Board of Trade of Kansas City v. Milli¬ 
gan (C. A. 8), 90 F. 2d 855, certiorari denied, 302 U. S. 710; 
and Nelson v. Secretary of Agriculture (C. A. 7), 133 F. 
2d 453. 

The Act provides, inter alia, for: (1) The designation of 
boards of trade as contract markets, with the requirement that 
all trading in futures be conducted on such designated markets; 
(2) the prohibition of the manipulation of the market prices of 
a commodity; (3) the prohibition of the delivery in interstate 
commerce of false or misleading or knowingly inaccurate re¬ 
ports concerning crop or market information or conditions that 
affect or tend to affect the price of any commodity in interstate 
commerce; and (4) the filing of reports of futures positions and 
transactions with the Commodity Exchange Authority. The 
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Secretary is authorized to issue regulations to effectuate the 
provisions of the Act. 

The relevant parts of the Act are set forth in Appendix A, 
infra, pp. 46-48. The relevant parts of the rules and regula¬ 
tions in effect pursuant to the Act are set forth in Appendix B, 
infra, pp. 49-52. 

SUMMARY OF ARGUMENT 

The record sustains the Findings and Conclusion of the Judi¬ 
cial Officer that the petitioner violated § 9 of the Commodity 
Exchange Act by delivering in interstate commerce, or for 
transmission in interstate commerce, a false or misleading or 
knowingly inaccurate report, concerning market information 
or conditions, that affected or tended to affect the price of lard 
in interstate commerce. The petitioner composed and deliv¬ 
ered the Memo to the Press, which set forth that the Govern¬ 
ment intended to purchase large quantities of lard for export, 
but the record shows that the Government had no such inten¬ 
tion, and that there is no basis for the petitioner’s argument, 
in his brief, that the memorandum was based on the Presi¬ 
dent’s Statement or on the Cabinet Committee’s Report on the 
Food Situation. The memorandum was false, misleading, and 
knowingly inaccurate, but § 9 of the Act was violated if the 
memorandum was either false, misleading or knowingly inac¬ 
curate. 

The petitioner delivered the memorandum to Merrill Lynch, 
Pierce, Fenner & Beane, knowing that that firm distributed 
commodity news throughout the United States in the usual 
course of their business. He also delivered the memorandum 
for transmission in interstate commerce when he delivered it to 
the National Press Club in Washington, D. C. Moreover, the 
petitioner actually delivered the memorandum in interstate 
commerce, since delivery within the District of Columbia is, by 
definition in the Act, delivery in interstate commerce. It is 
manifest that the memorandum contained information that 
tended to affect the market price of lard in interstate commerce, 
and several witnesses testified to that effect. Under § 6 (b) of 
the Act, a person’s trading privileges may be suspended if he 
violates any of the provisions of the Act. Hence, the Judicial 
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Officer properly suspended the petitioner’s trading privileges 
for his violation of § 9 of the Act. 

The record also sustains the Findings and Conclusion cjf the 
Judicial Officer that the petitioner “attempted to manipulate” 
the market price of lard by issuing and delivering the Memo 
to the Press. The phrase “attempt to manipulate” is ndt de¬ 
fined in the Act, but it is used in its normal and ordinary $ense, 
viz, to attempt to create or maintain an artificial pri<(;e by 
planned action, and, therefore, it includes an attempt to create 
an artificial price by means of false market information. One 
of the most common methods of attempting to manipulate a 
market is through dissemination of false market information. 
The Courts have recognized that fact under this statute. The 
fact that the recipients of the Memo to the Press discovered 
that it was false, thereby preventing it from receiving the wide¬ 
spread publication intended by the petitioner, is not significant 
since the petitioner’s trading privileges were suspended for “at¬ 
tempting to manipulate” the market price of lard. By com¬ 
posing and delivering the Memo to the Press, he executed an 
act tending toward the accomplishment of the manipulation of 
the market price of lard, and in execution of his design to 
manipulate the market price of lard. 

Under § 6 (b) of the Act, a person’s trading privileges may be 
suspended if he has violated any of the provisions of the Act, 
and therefore the Judicial Officer may suspend the petitioner’s 
trading privileges for attempting to manipulate the market 
price of lard in violation of the provisions of § 9 of the? Act. 
Aside from § 9 of the Act, however, an attempt to manipulate 
the market price of a commodity is prohibited by § 6 (b). 

The record also sustains the Findings and Conclusion of the 
Judicial Officer that the petitioner violated the reporting pro¬ 
visions of the Act and the regulations issued thereunder. The 
petitioner has admitted that he failed to report transactions and 
positions in accounts carried in his own name, and he has set 
forth no valid or even relevant excuse for such failure to comply 
with the reporting requirements of the Act. The record fur¬ 
ther shows that the petitioner failed to report transactions and 
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positions in accounts which he controlled but which were 
carried in the names of other persons. Almost all of the vio¬ 
lations with respect to the controlled accounts relate to his 
control of the Elizabeth Anderson account, and the evidence 
is clear and unequivocal that the petitioner controlled the 
Elizabeth Anderson account. 

The Judicial Officer is authorized to issue a suspension order 
that has a reasonable relation to the unlawful practices found 
to exist, keeping in mind the declared policy of Congress set 
forth in the Act. The suspension order is not primarily for 
punishment for a past offense but is to assure the effectuation of 
the purpose of the Act. Nichols <fc Co. v. Secretary of Agricul¬ 
ture (C. A. 1), 131 F. 2d651,659. The Judicial Officer issued a 
suspension order for a definite period, viz, 90 days, and this 
case does not present for review an indefinite or unlimited 
suspension. There is no abuse of administrative discretion 
in ordering the petitioner’s trading privileges suspended for 
90 days; the manipulation or attempted manipulation of the 
market price of a commodity by means of false information 
is a flagrant offense and is one of the principal evils against 
which the Act is directed. The Courts should not interfere 
with the administrative decision as to the remedy unless it 
has “no reasonable relation to the unlawful practices found to 
exist.” Irving Weis & Co. v. Brannan (C. A. 2), 171 F. 2d 
232, 235. The statutory provision for suspension orders is im¬ 
pressively similar to that in various other statutes, providing 
for the issuance of suspension orders, and adequately states a 
standard to be followed in the administration of the Act. 

ARGUMENT 

I. The Scope of Judicial Review, Under the Commodity Ex¬ 
change Act and the Administrative Procedure Act, is Lim¬ 
ited to Ascertaining That the Findings of Fact by the 
Judicial Officer Are Adequately and Substantially Sup¬ 
ported by the Record as a Whole 

The Secretary is authorized by § 6 (b) of the Commodity 
Exchange Act (7 U. S. C. § 9) to issue an order, “upon evi- 




k dence received” at the hearing, 3 suspending on all contract 

markets the trading privileges of a person who violates the (Act. 
On appeal the courts may affirm, set aside, or modify the order 
f of the Secretary, and the “findings of the Secretary of 4s r i" 

■ culture as to the facts, if supported by the weight of evidence, 

shall in like manner be conclusive.” 

It has been contended that the word “greater” shouhjl be 
interpolated into the statutory standard for judicial review, 

, and thereby provide that the findings of fact are conclusive, 

on judicial review, only if supported by the “greater” weight 
of the evidence. See, e. g. y Nichols & Co. v. Secretary of Ag- 
^ riculture (C. A. 1), 131 F. 2d 651, in which the question was 

stated but not resolved, and General Foods Corporation v. 
Brannon (C. A. 7), 170 F. 2d 220,223-224. But see 37 George¬ 
town L. J. 450 (1949). The legislative history of the Act does 
not support the view that the word “greater” should be read 
into the statutory provision for judicial review. The legis¬ 
lative history of this section of the Act discloses dissatisfaction 
on the part of some with this statutory language which ad¬ 
mittedly provides for “only a very narrow scope of review by 
the courts.” House Rep. No. 421, 74th Cong., 1st Sess., p. 19. 
If the findings of fact must be supported by the “greater” 
weight of the evidence, there would be no basis for the view 
that the statute calls for “only a very narrow scope of review 
by the courts.” Moreover, it has been recognized that the 
“substantial evidence” standard for judicial review “may well 
, be equivalent to the ‘weight of evidence’ [criterion for judicial 

review] when a tribunal in which one has confidence and which 
had greater opportunities for accurate determination has; al- 
^ ready decided.” Final Report of the Attorney General’s Com¬ 

mittee on Administrative Procedure, p. 91. 

In Irving Weis & Co. v. Brannan (C. A. 2), 171 F. 2d 232, 
235, it was held, in reviewing the findings of fact under this 
section of the Act, that the Court is “not justified in holding 
the findings below * * * to be unsupported by the evi- 

5 The requirement that the Secretary’s order be based on evidence means 
substantial evidence. See, Labor Board v. Waterman S. S. Co., 309 TJ. S. 
206; Consolidated Edison Co. v. "National Labor Relations Board, 305 U. S. 
197; and Dobson v. Commissioner, 320 U. S. 489. 
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dence,” and therefore “the Judicial Officer was amply justified 
in his findings.” But in General Foods Corporation v. Bran - 
nan (C. A. 7), 170 F. 2d 220, 223-224, it was concluded that the 
findings of the Judicial Officer must be supported by the pre¬ 
ponderance or greater weight of the evidence. 

Under the Administrative Procedure Act (Act of June 11, 
1946, c. 324, 60 Stat. 237, as amended, 5 U. S. C. 1001 et seq.), 
which sets forth a standard plan 4 for the judicial review of 
findings of fact by governmental agencies, it is sufficient if the 
findings of fact are supported by substantial evidence on the 
record as a whole. Section 10 (e) of the Act, 5 U. S. C. 1009 
(e); and Universal Camera Corporation v. National Labor Re¬ 
lations Board, No. 40, October Term, 1950, decided by the 
Supreme Court on February 26, 1951. 

The findings of fact by the Judicial Officer, in this case, are 
supported by substantial evidence on the record as a whole, 
infra, pp. 12-26, 36-42. In addition, the greater weight of the 
evidence—the preponderance of the evidence—supports, on the 
record as a whole, the findings of fact by the Judicial Officer, 
infra, pp. 12-26,36-42. The petitioner has agreed in the stipu¬ 
lation filed on this appeal (Joint App. 319A-320A) that almost 
all of the relevant findings of fact by the Judicial Officer “are 
true and correct for the purposes of this appeal.” 

II. The Judicial Officer Properly Ordered the Petitioner’s 
Trading Privileges Suspended for Having Delivered in In¬ 
terstate Commerce or for Transmission in Interstate Com¬ 
merce a False or Misleading or Knowingly Inaccurate 
Report, Concerning Market Information or Conditions, That 
Affected or Tended to Affect the Price of Lard in Interstate 
Commerce in Violation of the Provisions of § 9 of the Act 

A. The findings and conclusion of the Judicial Officer that the Memo to 
the Press was false, misleading, and knowingly inaccurate are sustained 
by the record, and it is sufficient under the Act if the report was either 
false, misleading, or knowingly inaccurate 

The findings by the Judicial Officer, as set forth in Findings 
Nos. 6 to 15, inclusive (Joint App. 89A-93A), are that the peti- 


4 McFarland, Analysis of the Federal Administrative Procedure Act, in 
Federal Administrative Procedure Act and the Administrative Agencies 
16,22 (N. Y. U. 1947). 
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tioner composed, drafted, and distributed the document o^* re¬ 
port entitled “Memo to the Press.” All of these finding^ are 
admitted by the petitioner as being true and correct forj the 
purposes of this appeal (Joint App. 319A). The Memo tc[ the 
Press was issued on October 1, 1947, and on that date the peti¬ 
tioner “was long 740,000 pounds of lard for future delivery on 
the Chicago Board of Trade,” and the petitioner also had an 
interest in other commodity futures accounts so that the aggre¬ 
gate net long position in lard futures was 1,800,000 poijmds 
(Findings 5 and 6, Joint App. 89A). 

The Memo to the Press (Joint App. 89A-90A) contains five 
paragraphs and at the bottom lists the names of four officials 
of the Government. The petitioner did not testify at the hear¬ 
ing and submitted no evidence, but the petitioner denies iri his 
pleadings that the Memo to the Press was false, misleading, or 
knowingly inaccurate. The paragraphs of the Memo to the 
Press will be considered seriatim. 

The first paragraph of the Memo to the Press is as follows: 

According to the President’s September 26th state¬ 
ment of the estimated export availabilities of edible fats 
and oils and peanuts approximately $153,900,000 rtiay 
be expended for the commodities. Of this amount iard 
will unquestionably account for the greater part of the 
funds to be spent. 

The petitioner asserts in his brief, p. 23, that “all witnesses 
agreed” that paragraph one in the Memo to the Press is based 
on, and contains data taken from, the Statement by the Presi¬ 
dent and the Report on the Food Situation by the Cabinet 
Committee on World Food Programs. The petitioner’s asser¬ 
tion that “all witnesses agreed” that this part of the memoran¬ 
dum is based on data taken from that Statement and Report is 
without any support in the record, and the petitioner’s brief 
contains no citation to the record in support of his assertion. 

The President’s Statement and the Committee’s Report axe 
in the record (Joint App. 271A-282A) but they do not stat^ or 
indicate that “lard will unquestionably account for the greater 
part of the funds [totalling $153,900,000] to be spent.” 1'he 
Report on the Food Situation estimated that $153,900,000 woith 
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of edible fats, oils and peanuts would be available for export 
from the United States during 1947-48 (Joint App. 278A), but 
it did not indicate that $153,900,000 would actually be spent 
for the purchase of edible fats, oils, and peanuts. No witness 
testified that lard would unquestionably “account for the 
greater part of the funds to be spent,” and nothing in the Re¬ 
port on the Food Situation supports that statement in the 
Memo to the Press. 

The Government does not challenge the accuracy of the 
figures contained in paragraph two of the Memo to the Press. 
Paragraph two states that: 

Currently only $5,263,246 has been used in the purchase 
of 29,261,900 pounds of lard. The amount spent in the 
same period for other edible fats and oils is considerably 
less than one-half million dollars. 

The record shows that the Department of Agriculture had 
purchased 29.261,900 pounds of lard from July 29, 1947 to 
August 28,1947 (Joint App. 145A). 

Paragraph three of the Memo to the Press states that: 

This leaves approximately $147,000,000 to be expended 
for the purchase of edible fats and oils to meet the caloric 
requirements of persons abroad as set forth in the Presi¬ 
dent’s statement. 

The petitioner argues in his brief, p. 24, that paragraph three 
of the Memo to the Press is free from inaccuracy since no one 
denied that $147,000,000 is the difference remaining after 
$5,263,246 is subtracted from $153,900,000. To be sure, the 
petitioner’s arithmetic in paragraph three is approximately cor¬ 
rect. But the Government is challenging the petitioner’s use 
of the figure $147,000,000. In paragraph one of the memo¬ 
randum, the petitioner stated that “of this amount [$153,- 
900.000] lard will unquestionably account for the greater part 
of the funds to be spent.” Then the petitioner stated in the 
memorandum that, currently, only $5,263,246 had been used in 
the purchase of lard, leaving “approximately $147,000,000 to be 
expended for the purchase of edible fats and oils.” Since lard 
would “unquestionably account for the greater part” of the 
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$153,900,000 which “may be expended” for the purchase of 
edible fats and oils, it necessarily follows that lard would “|m- 
questionably account for the greater part” of the $147,000,000 
remaining “to be expended for the purchase of edible fats and 
oils.” Nothing in the record would support the petitioner’s 
position in this respect; the Department did not plan or intend 
to spend the “greater part” of $147,000,000 in buying lard (Joint 
App. 141 A, 163A-167A). 

The fourth paragraph of the Memo to the Press states th[at: 

Faced with this demand for lard the Department of 
Agriculture recently passed up the opportunity of ac¬ 
quiring a large offering of lard by purveyors at prices 
well below present levels. 

The Department was not faced with a “demand for lard” 
(Joint App. 141 A, 163A-167A). The Memo to the Press i$, in 
this respect, false, misleading, and inaccurate. 

The petitioner attempts to justify paragraph five of the 
memorandum on the basis of the Report on the Food Situa¬ 
tion. Paragraph five states that: 

With the promises to add to the exports of fats and oils 
to offset what now appears to be a curtailed grain export 
program, maximum purchases of fats and oils, With 
stress on lard are expected to be made from now Until 
April. 

As stated in the petitioner’s brief, pp. 24-26, the Report 
shows that the grain export program in 1947-4S was going to 
be curtailed, but the Report gives absolutely no indication ihat 
the curtailed grain export program would be offset by exports 
of fats and oils or that “maximum purchases of fats and oils, 
with stress on lard are expected to be made from now until 
April.” [Emphasis supplied.] The record shows that the 
information contained in the Memo to the Press was false,.mis¬ 
leading, and knowingly inaccurate. 

Mr. Earle J. Cronkhite, Chief of the Meat Merchandising 
Division of the Department of Agriculture’s Livestock Branch, 
testified that, during the period involved in this proceeding, his 
division was the sole purchasing agent of the Fats and Oils 
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Branch for lard, and that the Fats and Oils Branch is the only- 
branch of the Department that deals with lard (Joint App. 
140A). The Fats and Oils Branch had not made any request to 
his division to purchase lard “on or near” October 1, 1947, and 
no one stated or indicated that the Fats and Oils Branch of the 
Department of Agriculture was about to purchase or planned 
to purchase a large amount of lard (Joint App. 141 A). Also, 
it was the definite policy of the Department not to make ad¬ 
vance announcements about their intentions to make pur¬ 
chases (Joint App. 142A). 5 No lard was purchased by the 
Department on or about October 1, 1947 (Joint App. 143A). 

Mr. George L. Prichard, Director of the Fats and Oils Branch 
of the Department, testified that he was familiar with the 
acquisition and export programs of the Department with re¬ 
spect to fats and oils (Joint App. 163A), and that, as of October 
1, 1947, there had been no commitment by the United States 
to spend the greater part of $153,900,000 or the greater part of 
$147,000,000 for lard (Joint App. 164A, 165A). In fact, he 
stated that the allocations for the last quarter of 1947 included 
an allocation of 118,000,000 pounds of fats of all types, i. e., 
oil, peanut oil, soybean oil, etc. (Joint App. 164A), and that, 
except for a few minor exceptions, the extent of the lard pur¬ 
chases that the Government was expecting to make as of that 
date were included within that 118,000,000 pounds of fat (Joint 
App. 167A). 6 He further testified that only about 50,000,000 
or 60,000,000 pounds of lard were actually purchased against 
the 118,000,000 pounds of fat allocated for export during the 
fourth quarter of 1947 (Joint App. 178A). 

With respect to the last paragraph of the memorandum, Mr. 
Prichard testified that the Department was stressing the pur¬ 
chase of shelled peanuts which it was acquiring in large quan¬ 
tities under its price support program, rather than stressing the 


8 S^e also, the testimony of Mr. Prichard, Joint App. 171A, 172A, 179A, 
and 180A-183A. 

•The record shows that the total export allocations for fats and oils for 
the fourth quarter of 1947 was about 450,000,000 pounds (Joint App. 176A, 
177A), but that the Government only intended to purchase lard from the 
allocation of llS.OOO.OOO pounds labeled “Civilian Feeding Bizonal Germany 
and U. S. Foreign Relief Program, PMA Procurement” (Joint App. 167A, 
176A). 
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purchase of lard as stated in the Memo to the Press (Joint App. 
166A, 167A). At the time the Memo to the Press was dis¬ 
tributed, the market price of lard was about 250 per pound, so 
that if the Department had purchased $75,000,000 worth of 
lard (the greater part of $147,000,000) at that price, the De¬ 
partment would have acquired 300,000,000 pounds of lard 
(Joint App. 167A). The uncontradicted testimony of Mr. 
Cronkhite and Mr. Prichard plainly shows that the Depart¬ 
ment was not faced with any demand for lard on or about 
October 1,1947, nor did the Department intend to spend any¬ 
where near the greater part of $147,000,000 for lard. 

The record as a whole supports—even by the preponderance 
of the evidence—the findings and conclusions of the Judicial 
Officer that the Memo to the Press was in various respects fiilse, 
misleading, and knowingly inaccurate. 7 Certainly, the Memo 
to the Press was false and misleading. To be sure, the pe¬ 
titioner denies that it was knowingly inaccurate. The peti¬ 
tioner has pointed to the alleged basis for his statements in the 
Memo to the Press, but that basis does not support the state¬ 
ments in the memorandum. It is admitted that the petitioner 
was in a long position in the lard market and, therefore, he 
would have profited by an increase in the market price of lard. 
Finding No. 19 (Joint App. 93A) is that the petitioner “told 
employees of the Department that although the price of hogs 
had gone up, the price of lard had gone down, and he com¬ 
plained that procurement policies of the Department had kept 
the lard price too low.” That finding is admitted by the pe¬ 
titioner as being true and correct on this appeal (Joint App. 
319A). The petitioner did not testify or submit any evidence 
to deny his knowledge of the inaccuracy and falsity of the 
Memo to the Press. “It is certainly a maxim that all evidence 


7 The Judicial Officer found that the information contained in the mjemo- 
randum was false and misleading and inaccurate, and, also, that the use of 
the names of four Government officials as “References” was false and mis¬ 
leading (Joint App. 100A). It is uncontroverted that none of the four 
Government officials, listed as references at the bottom of the Memo to the 
Press, sponsored or endorsed the petitioner’s memorandum and none of them 
supplied the information contained in the memorandum. Their names were 
placed on the Memo to the Press to give to it an appearance of reliability 
and authenticity. That was, therefore, false and misleading. 

937875—51—4 



18 


is to be weighed according to the proof which it was in the 
power of one side to have produced and in the power of the 
other to have contradicted.” Lord Mansfield in Blatch v. 
Archer, Cowp. 66, quoted with approval in 2 Wigmore, Evidence 
(3d ed. 1940) § 285. To the same effect is Interstate Circuit 
v. United States, 306 U. S. 208. “Sensible and just-minded 
men, in important affairs of life, deem it significant that a man 
remains silent when confronted with serious and responsible 
evidence against himself which it is within his power to contra¬ 
dict.” Adamson v. California, 332 U. S. 46,60, concurring opin¬ 
ion by Mr. Justice Frankfurter. Also, see United States v. Di 
RE, 332 U. S. 581, 593. There is no contrariety in the testi¬ 
mony. The record supports the conclusion that the Memo to 
the Press was false, misleading, and knowingly inaccurate. 

The statute does not, however, require that the false or 
misleading report also be knowingly inaccurate. It is a vio¬ 
lation of § 9 of the Act to deliver a report that is “false or mis¬ 
leading or knowingly inaccurate.” 8 If Congress had intended 
to require proof of all three factors, surely it would not have set 
forth with such care and exactness that proof of either would 
be sufficient. 

The fact that the Government alleged that the petitioner 
delivered “false, misleading, and knowingly inaccurate reports 
concerning market information” (Joint App. 16A) does not 
mean that the Government must prove that the reports were 
false, misleading, and knowingly inaccurate. The petitioner 
is charged with violating § 9 of the Commodity Exchange Act 


* Originally, under § 9 of H. R. 11843 (which became the Grain Futures 
Act), it was a violation of the provisions of the Act to “knowingly or care¬ 
lessly deliver * * * in interstate commerce * * * false, mislead¬ 

ing, or inaccurate reports concerning crop or market information * * 
Objection was voiced on the floor of the House that one who carelessly 
delivered in interstate commerce an inaccurate report could be penalized 
under the Act, and, as an example, it was pointed out that the Department 
of Agriculture had, itself, issued an inaccurate report a few years previous, 
and that one who delivered that report in interstate commerce could be 
penalized under the Act. An amendment was offered to strike out the 
words “or carelessly,” but the amendment was defeated. 62 Cong. Rec. 
9447, 944S. Before passage, the bill was amended by inserting “knowingly” 
before “inaccurate reports,” so it is a violation of the provisions of the 
present Act to deliver false or misleading or knowingly inaccurate reports. 
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and, under that section, it is a violation to deliver “false or 
misleading or knowingly inaccurate reports concerning crop 
or market information * * *.” Although this is not a 

criminal proceeding, infra, pp. 44 - A o, even in criminal cases, 
averments that are unnecessarily pleaded are treated as sur¬ 
plusage and the unnecessary allegation need not be proved. 
Clifton v. United States, 54 App. D. C. 104, 295 Fed. 925; 
Shreve v. United States (C. A. 9), 103 F. 2d 796, 812, 813, 
certiorari denied, 308 U. S. 570; and United States v. Sutter 
(C. A. 7), 160 F. 2d 754. Also, a pleading is not rendered de¬ 
fective by the addition of unnecessary matter. Miller v. 
United States, 6 App. D. C. 6, 19; and Tomlinson v. United 
States, 68 App. D. C. 106, 93 F. 2d 652, certiorari denied, 303 
U. S. 646. 

The notice of the hearing (Joint App. 13A-23A) reasonably 
apprised the petitioner on this appeal of the issues involved, 
and any such notice is adequate in the absence of a showing of 
prejudicial deficiency. Mansfield Journal Co. v. Federal Com¬ 
munications Commission, — U. S. App. D. C. —, 180 F. 2d 28, 
36. The petitioner was fully aware of the matters at issue, 
and all statutory requirements, including the Administrative 
Procedure Act, were complied with. 

B. The findings and conclusion of the Judicial Officer that the petitioner 

delivered the Memo to the Press in interstate commerce or for trans¬ 
mission in interstate commerce are sustained by the record 

The petitioner argues, in his brief, pp. 13-16, that the (gov¬ 
ernment has failed to prove delivery of the memorandunj in 
interstate commerce or for transmission in such commerce? in 
violation of the provisions of § 9 of the Act. The petitioner 
asserts that, at best, the Government’s evidence shows only 
that one or possibly two copies of the memorandum were de¬ 
livered to a brokerage office in Washington, and that additional 
copies “might have been left in the Press Club * * *” 
(Petitioner’s Br., p. 13). However, the petitioner stipulated 
(Joint App. 319A) that Findings Nos. 7 and 10 are true and 
correct, and those findings (Joint App. 90A) are that the peti¬ 
tioner had his secretary, Miss Laing, deliver two or three copies 
of the memorandum to Harmer Reeside at the Washington 



20 


Office of Merrill Lynch, Pierce, Fenner & Beane, and that the 
petitioner personally delivered 50 to 100 copies of the memo¬ 
randum to the National Press Club in Washington. 

The petitioner asserts, in his brief, p. 16, that the memo¬ 
randum was “casually left” in Mr. Reeside’s office, but the rec¬ 
ord shows that the petitioner told Reeside over the telephone 
that he had a memorandum concerning lard that would inter¬ 
est Reeside, and that about an hour or an hour and a half 
later Miss Laing delivered two or three copies of the memoran¬ 
dum to Reeside at his office (Joint App. 134A, 135A). When 
Reeside was asked if Miss Laing had left the copies with him 
inadvertently, he replied, “Oh, no; she definitely was told to 
hand them to me” (Joint App. 135A). 9 

It is a violation of the provisions of § 9 of the Act to “know¬ 
ingly or carelessly deliver or cause to be delivered for trans¬ 
mission through the mails or in interstate commerce by tele¬ 
graph, telephone, wireless, or other means of communication 
false or misleading or knowingly inaccurate reports concerning 
crop or market information or conditions that affect or tend to 
affect the price of any commodity in interstate commerce 
* * *.” The petitioner had his secretary take two or three 

copies of the memorandum to Merrill Lynch, Pierce, Fenner 
& Beane in Washington, where, in the usual course of business 
the memorandum was teletyped to Chicago, Illinois, on the 
interoffice communication wire of Merrill Lynch, Pierce, Fen¬ 
ner & Beane. The petitioner was fully aware of the practice 
of distributing commodity new r s by Merrill Lynch, Pierce, Fen¬ 
ner & Beane (Findings 7, 8, and 9, Joint App. 90A). 10 Also, 
the petitioner delivered 50 to 100 copies of the memorandum 
to the National Press Club in Washington to “have the matter 
of lard procurement aired publicly” (Joint App. 130A). Thus, 
the petitioner delivered the memorandum for transmission in 


* The petitioner further casts doubt on the fact that Mr. Barnes obtained 
the Memo to the Press in the press room of the Department of Agriculture 
(Petitioner’s Br., p. 14), but he has stipulated (Joint App. 319A) that Mr. 
Barnes obtained a copy of the memorandum “from the Agriculture press 
room box assigned to Barnes” (Finding 12, Joint App. 91A; see, also, Joint 
App. 221 A, 222A). 

10 The petitioner has stipulated that these findings are true and correct 
(Joint App. 319A-320A). 
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interstate commerce. Moreover, both the petitioner and his 
secretary actually delivered the memorandum in interstate 
commerce, since § 2 of the Commodity Exchange Act deljines 
interstate commerce as “commerce between * * * | the 

District of Columbia and any place outside thereof, 
or within * * * the District of Columbia” (7 U. S. C. 2). 

C. The findings and conclusion of the Judicial Officer that the Memo to 
the Press, issued and delivered by the petitioner, would affect or tend 
to affect the price of lard in interstate commerce are sustained the 
record 

The lard market is extremely sensitive, and the circulation 
or dissemination of a report 11 that the Government plartned 
to spend the greater part of $147,000,000 in a lard purchase 
program would have had a “bullish” effect, i. e., the raising or 
increasing of the price of lard (Joint App. 151A-152A, 15j7A- 
158A, and 162A). The evidence is unequivocal that the M) 
to the Press, if released or circulated, “would have an effeC 
advancing the market” (Joint App. 142A), and this testing 
was not objected to by the petitioner at the hearing. 

Various witnesses explained why the Memo to the 
would affect or tend to affect the price of lard in inter^ 
commerce. See, e. g., Joint App. 117A, 172A, and 225A. 
evidence is considered in detail in the section of this 
dealing with the petitioner’s attempt to manipulate the m 
price of lard, infra, pp. 23-26. It is well recognized that 
such report as the one set forth in the Memo to the Press w 
affect the market price. 12 The falsity of the Memo to the 


11 The petitioner states, in his brief at p. 18, that the Memo to the Press 
was not a false “report.” However, “report” is defined as an “account or 
relation, especially of some matter specially investigated,” Webster’s New 
International Dictionary, Second Ed. (1940), p. 2113. The petitioner’s 
memorandum was an account of the Department’s plans to purchase lard, 
and, therefore, the memorandum was a “report” as that term is used in § 9 
of the Act. Congress evidently meant what the plain words of th^ Act 
ordinarily convey; statutory words are not to be given tortured or unusual 
meanings. See Jones v. Liberty Glass Company , 332 U. S. r>24, .>31 ; and 
Better Business Bureau v. United States , 326 U. S. 279, 283. 

“See, Agricultural Prices (1936), by Frederick Lundy Thomson, pp. 69, 
111, 280-283, and 290; and Economics of Production and Exchange (1|932), 
by James Stephenson and Noel Branton, pp. 297-328. 
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was discerned by the various people who received it, but if it 
had been published, as the petitioner intended, there can be 
no doubt that the market price of lard would have been affected. 

D. The Judicial Officer may suspend the petitioner’s trading privileges on 
contract markets for his violation of the provisions of § 9 of the Act 

The petitioner violated § 9 of the Act in delivering the false, 
misleading, and knowingly inaccurate report. I»t is plainly 
provided in § 6 (b) of the Act that any person who violates 
“any of the provisions of this Act/’ shall have his trading 
privileges suspended. Hence, the Judicial Officer is authorized 
by the statute to issue the suspension order. 

The legislative history supports the plain provisions of the 
Act. The language of the bill was explained to the Senate by 
Senator Pope (a member of the Committee that sponsored the 
legislation), and Senator Pope stated: 

As the law now is, a speculator may go into the market, 
violate the rules of the exchange and of the Government 
commission, manipulate the trading, make false reports, 
corner the market on some commodity, and make mil¬ 
lions of dollars in profits; and if he gets all that done 
before a complaint is filed against him he may escape 
without any penalty. * * * The present bill amends 
the law by making it applicable to past offenses, and 
enlarges the penalty to a maximum fine of $10,000 and 
1 year’s imprisonment, besides losing trading privileges 
in the market? 3 

The argument by the petitioner in his brief, pp. 7-10, would 
nullify the plain provision in § 6 (b) of the Act. There is noth¬ 
ing in the context of the Act or in its legislative history to sup¬ 
port the petitioner’s position. The legislative history supports 
the unqualified terminology in § 6 (b) of the statute. 


"SO Cong. Rec. 6160. [Emphasis supplied.] 
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III. The Judicial Officer Properly Ordered the Petitioner’s 
Trading Privileges Suspended for Attempting to Manipulate 
the Market Price of Lard in Violation of the Provision^ of 
§ 6 (b) and § 9 of the Act 

A. The findings and conclusion of the Judicial Officer that the petitioner 
attempted to raise the market price of lard in interstate commercfe by 
means of false market information are sustained by the record 


The petitioner asserts that the Government has failed to 
prove that if the Memo to the Press had been widely distributed 
and published, as the petitioner intended, it would have affected 
the market price of lard (Petitioner’s Br., pp. 19-21). 

The record clearly demonstrates that publication of the 
memorandum, as intended by the petitioner, would have in¬ 
creased the market price of lard. Mr. Herbert J. Holland, 
Manager of the Foreign Department of the Commodity Di¬ 
vision of Merrill Lynch, Pierce, Fenner & Beane, testified :hat 
on October 1, 1947, he was the Washington representative of 
the Commodity Division of Merrill Lynch, Pierce, Fenne:r & 
Beane, and that he was responsible for all information of a 
Washington nature which was of interest to the firm in com¬ 
modities (Joint App. 148A). At that time his duties required 
him to be familiar with market conditions, and to analyze mar¬ 
ket data and price information to determine its effect and value 
(Joint App. 150A, 151 A). He testified that the lard market 
was extremely sensitive and that the circulation or dissemina¬ 
tion of the Memo to the Press would have had a “bullish’ ef¬ 
fect, i. e., an effect of “raising” the price of lard (Joint App. 
151 A, 152A, 157A, 158A, and 162A). 

Mr. Cronkhite, chief of the division which was the Depart¬ 
ment’s purchasing agent for lard, testified that if the Memo to 
the Press had been released or circulated it “would seem nat¬ 
ural that it would have an effect in advancing the market” 
(Joint App. 142A). Mr. Cronkhite’s duties required him to be 
familiar with market conditions and the factors that affectj the 
market in lard, and the petitioner’s attorney did not object at 
the hearing to Mr. Cronkhite’s testimony as an expert witness. 
Therefore, the petitioner cannot on appeal contest Mr. Cr(j>nk- 
hite’s testimony as an expert witness. A rule of evidence not 
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invoked at the hearing is waived. United States v. Lutz (C. A. 
3), 142 F. 2d 985, 989; United States v. Fleming (C. A. 2), 134 
F. 2d 776, 778; and 1 Wigmore, Evidence (3d ed. 1940) § 18. 

Mr. Prichard, Director of the Fats and Oils Branch of the 
Department, also testified as an expert witness—without ob¬ 
jection from the petitioner’s attorney—that the effect of the 
release or circulation of the memorandum vrould have been “to 
increase the price of lard over what it would otherwise have 
been” (Joint App. 172A; see, also, pp. 167A, 171A). 

Mr. Raymond Barnes, a reporter for the Chicago Journal of 
Commerce, testified that he was the reporter responsible for 
Washington news about agricultural commodities (Joint App. 
221 A). He was “familiar with the apparent effect that news 
has upon market conditions” (Joint App. 224A, 225A) and 
stated that he thought that “news stories do affect prices” 
(Joint App. 225A), and that therefore the Chicago Journal of 
Commerce does not publish information that, in their opinion, 
vrould affect markets “without quite careful investigation” 
(Joint App. 227A). 

Also. Mr. Robert L. Webster, Associate Director of Informa¬ 
tion of the Department of Agriculture (Joint App. 116A), testi¬ 
fied that he had observed the market significance of news (Joint 
App. 118A), and that he considered that the memorandum to 
the press “would have [had] market significance” if used by 
the press (Joint App. 117A). 

The petitioner attempts to mitigate the importance of the 
memorandum by asserting that it was treated casually and in 
a routine manner by its recipients and that no one w’as, in fact, 
misled by the memorandum (Petitioner’s Br., pp. 14-16). 
However, the record distinctly shows that the memorandum 
was treated as an important document by all concerned and 
that it was not made available to the general public because the 
alert recipients of the memorandum immediately checked its 
accuracy and ascertained that the information in the memoran¬ 
dum was false (Joint App. 136A, 137A, 149A, 155A, 159A, 222A, 
223A, 265A, and 266A). 

As shown above, the petitioner’s attorney did not object to 
the expert testimony of Mr. Cronkhite and Mr. Prichard that 
circulation of the memorandum would have raised the market 
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price of lard, and, therefore, the petitioner cannot now ques¬ 
tion their qualifications as expert witnesses (see supra, pp. 23- 
24). The petitioner’s objection to the testimony of Mr. Hol¬ 
land and Mr. Barnes was overruled by the Referee (Joint App. 
151A, 225A), since he determined that the witnesses were suffi¬ 
ciently qualified to testify as expert witnesses with respect to 
the effect that circulation of the memorandum would have had 
on the market price of lard. 

The technical rules of evidence followed in the courts are 
inapplicable to an administrative hearing. Federal Trade 
Commission v. Cement Institute, 333 U. S. 683, 705-706; Wal¬ 
lace Corp . v. National Labor Relations Board, 323 U. S. 248, 
253; Federal Communications Commission v. Pottsville Broad¬ 
casting Co., 309 U. S. 134; Tagg Bros. & Moorhead v. United 
States, 280 U. S. 420, 440-442; General Foods Corporation v. 
Brannan (C. A. 7), 170 F. 2d 220, 225; and Farley v. Simmons, 
69 App. D. C. 110, 99 F. 2d 343, 346, certiorari denied, 305 U. S. 
651. The trend in litigation is toward a “rational inquiry into 
truth, in which the tribunal considers everything ‘logically 
probative of some matter requiring to be proved.’ ” Universal 
Camera Corp. v. National Labor Relations Board, No. 40, 
October Term, 1950, decided by the Supreme Court on Febru¬ 
ary 26, 1951. In order to qualify as expert witnesses, it was 
not necessary for Mr. Holland or Mr. Bames to have “figured 
out mathematically” 14 the effect that the memorandum would 
have had on the market price of lard nor was it necessary that 
they be men of “scholastic standing in the science” 15 of eco¬ 
nomics. It was enough that they were men of “practical ex¬ 
perience” who were familiar with the effect that news has on 
the market price of a commodity. See, Bratt v. Western Air 
Lines, Inc. (C. A. 10), 155 F. 2d 850, 853, certiorari denied, 
329 U. S. 735; Zimberg v. United States (C. A. 1), 142 F. 2d 
132, certiorari denied, 323 U. S. 712; and American Law Insti¬ 
tute, Model Code of Evidence, Rule 402, p. 202. 

It was not error to allow the Government’s expert witnesses 
to testify that circulation of the memorandum would have 

14 The quotation is from Bratt v. Western Air Lines, Inc. (C. A. 10^, 155 
F. 2d 850, 853, certiorari denied, 329 U. S. 735. 

"Ibid. 
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raised the market price of lard. See, Murray v. United States, 
53 App. D. C. 119, 288 Fed. 1008, 1011, certiorari denied, 262 
U. S. 757; Central R. Co. of New Jersey v. Monahan (C. A. 2), 
11 F. 2d 212, 214; Birmingham, E. & B. R. Co. v. Williams, 
190 Ala. 53, 66 So. 653; and American Law Institute, Model 
Code of Evidence, Rule 409, p. 210. “Whether a witness called 
to testify to any matter of opinion has such qualifications and 
knowledge as to make his testimony admissible is a preliminary 
question for the judge presiding at the trial; and his decision 
of it is conclusive, unless clearly shown to be erroneous in mat¬ 
ter of law.” Stilwell & Bierce Mfg. Co. v. Phelps, 130 U. S. 
520, 527; see, also, Zimberg v. United States (C. A. 1), 142 F. 
2d 132, certiorari denied, 323 U. S. 712; Central R. Co. of New 
Jersey v. Monahan (C. A. 2), 11 F. 2d 212; and 2 Wigmore, 
Evidence (3d ed. 1940) §§ 1917-1929. 

There can be no real question that the record as a whole 
manifests an attempt to raise the market price of lard in inter¬ 
state commerce by means of false market information. The 
evidence—relevant and probative—cogently establishes the 
correctness of the findings of fact and conclusion by the Judicial 
Officer. Certainly, the preponderance of the evidence supports 
the final order. The petitioner did not testify or offer any 
evidence in support of the allegations now advanced on this 
appeal. 

B. The petitioner’s attempt to increase the market price of lard in inter¬ 
state commerce by means of false market information constitutes an 
“attempt to manipulate” the market price of lard in violation of § 6 (b) 
and § 9 of the Commodity Exchange Act 

The word “manipulate” is not defined in the Commodity 
Exchange Act, and it is used in the normal and ordinary sense. 
The word manipulate means to “force prices up or down, as 
by matching orders, or sales, fictitious reports, etc., to rig.” 
Webster’s New International Dictionary (2d Ed., 1940), p. 
1496. In United States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 223, it was said that “market manipulation in its various 
manifestations is implicitly an artificial stimulation applied to 
(or at times a brake on) market prices, a force which distorts 
those prices, a factor which prevents the determination of those 
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prices by free competition alone.” In General Foods Cor¬ 
poration v. Brannan (C. A. 7), 170 F. 2d 220, 231, the Court 
defined manipulation as “the creation of an artificial price by 
planned action.” It has long been recognized that “spread¬ 
ing of false intelligence” is one of the “most common” methods 
of manipulating the market, and in “the desire to start the 
public buying or selling, false rumors of events affecting values 
may be circulated.” 16 

It is uncontroverted that the “chief evil of speculation, or 
at least that most commonly stressed, is the manipulation of 
the market,” and a common means of manipulating a futures 
market “is to send out false news of market conditions.” ” 

The term “attempt to manipulate,” as used in the Act, is a 
general and basic provision. The statute does not attempt to 
itemize or catalogue the many and divergent methods or actions 
that are condemned by the provision against manipulation or 
attempts to manipulate; the statute is not a code of specifics. 
Because the Congress could not foresee every contingency in 
this field of activity, it used language of clear and general im¬ 
port. The provisions in a remedial act are not to be constr ued 
“as theorems of Euclid, but with some imagination of the pur¬ 
poses which lie behind them.” Lehigh Valley Coal Company v. 
Yensavage (C. A. 2), 218 Fed 547, 553, certiorari denied, 235 
U. S. 705. The terms of the Act are not to be interpreted so 
as to render nugatory the legislative purpose to prevent “sud¬ 
den or unreasonable fluctuations”—frequently caused by ma¬ 
nipulation—in the price of commodities on boards of trade. 
Section 3 of the Act, 7 U. S. C. § 5. The petitioner’s rights are 
not the only rights involved in this case. The public inter est, 
under the declared policy of Congress, would also be affected— 
and adversely affected—if the statute is construed so as; to 

* Speculation on the Stock and Produce Exchanges of the United Sl ates 
(1S96), by H. C. Emery, p. 176 (Vol. VII. No. 2, of “Studies in History, 
Economics and Public Law”). 

1T Principles of Marketing (3d ed., 1942), by Fred E. Clark and Carrie 
Patton Clark, p. 537. See, also, Report of the Federal Trade Commission on 
the Grain Trade (June 25, 1926), Effects of Future Trading, Vol. VII, 
“Manipulative Use of News and Rumors,” pp. 256-258, and p. 273. Cf. 
R. J. Kocppe & Co. v. Securities & Exchange Commission (C. A. 7), 95 F. 
2d 550. 
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permit the petitioner to enjoy the complete immunity that he 
seeks. The Act is to be read in the light of the mischief to 
be corrected and the end to be attained. A remedial act is to 
be liberally construed to effect its evident purposes. Mc¬ 
Donald v. Thompson, 305 U. S. 263, 266. 

The information contained in the Memo to the Press was 
false, supra, pp. 12-18. The Government established by un¬ 
contradicted testimony that circulation of the memorandum 
would have raised the market price of lard, supra, pp. 23-26. 
Moreover, the basic law of supply and demand supports the 
Judicial Officer’s finding that publication of the memorandum 
would have increased the market price of lard. 18 The supply 
of lard was extremely short at that time (Joint App. 112A, 
158A), and “even an office boy * * * could deduce * * * 
that if more lard [was] going to be bought by the Government, 
it would be stimulative to the price structure” (Joint App. 
151 A, 152A). The only conclusion that can be drawn from 
the record is that the petitioner attempted to manipulate the 
market price of lard in violation of the Commodity Exchange 
Act. 

This proceeding against the petitioner is on the basis that 
he “attempted” to manipulate the market price of lard. “To 
attempt to do an act does not, either in law or in common par¬ 
lance, imply a completion of the act, or any definite progress 
towards it; any effort or endeavor to effect it, will satisfy the 
terms of the law.” United States v. Quincy, 6 Pet. 445, 465. 
See also, United States v. Britton, 107 U. S. 655, 664; Giles v. 
United States (C. A. 9), 157 F. 2d 588, 590, certiorari denied, 
331 U. S. 813; and United States v. Ford (W. D. N. Car.), 34 
Fed. 26,27. By composing the Memo to the Press and deliver¬ 
ing it to the offices of Merrill Lynch, Pierce, Fenner & Beane 
and to the National Press Club, the petitioner executed an act 
“tending toward the accomplishment, and done in part execu¬ 
tion of the design” 10 to manipulate the market price of lard. 

“See, Agricultural Prices (1936), by Frederick Lundy Thomson, pp. 69, 
111, 2SO-283, and 290; and Economics of Production and Exchange (1932), 
by James Stephenson and Noel Branton, pp. 297-32S. 

“ The quotation is from Giles v. United States (C. A. 9), 157 F. 2d 588, 590, 
certiorari denied, 331U. S. 813. 
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Nothing further remained for the petitioner to do. 

It is evident that the petitioner intended to raise the market 
price of lard by distribution of the Memo to the Press. Tpe 
petitioner admits that he owned 740,000 pounds of lard futures 
in his own name (Finding 5, Joint App. 89A; Joint App. 319A), 
which he could have sold the instant the market price ad¬ 
vanced. He complained to investigators that the Department 
of Agriculture had kept the price of lard too low and that ‘if 
necessary, he would prepare more memos to the press” (Joint 
App. 122A). The unrefuted testimony of expert witnesses 
show’s that circulation of the memorandum would have raised 
the market price of lard. The petitioner's intent to manipulate 
the market price of lard is “clearly ascertained by the move¬ 
ments which he has made to complete his design.” United 
States v. Ford (W. D. N. Car.), 34 Fed. 26. 27. See. also, 
Allen v. United States, 164 U. S. 492, 496; Crews v. United 
States (C. A. 5), 160 F. 2d 746, 750; Stone v. United States 
(C. A. 6), 113 F. 2d 70, 74-75; United States v. Andenon 
(C. A. 7), 101 F. 2d 325, 330, certiorari denied, 307 U. S. 625; 
House v. United States (C. A. 6), 78 F. 2d 296, 301, certiorari 
denied, 296 U. S. 60S; Dunlap v. United States (C. A. 7), 70 F. 
2d 35,37, certiorari denied, 292 U. S. 653; and Harris v. United 
States (C. A. 9), 4S F. 2d 771. 

The petitioner argues, however, in his brief, pp. 5-7, that 
the Judicial Officer’s decision is in direct conflict with the de¬ 
cision of the Circuit Court of Appeals for the Seventh Circuit 
in the case of General Foods Corporation v. Brannan, 170 F. 
2d 220. But the decision in that case directly supports the 
decision of the Judicial Officer in this case. In the General 
Foods case, the Judicial Officer issued an order suspending the 
respondents’ trading privileges on contract markets on the ba sis 
that they attempted to manipulate and corner the rye market 
by their market operations, i. e., by purchases of rye on a tre¬ 
mendous scale. The Court held that the record did not support 
the Government’s contentions but pointed out that (170 F. 
2d at 224): 

[T]he Judicial Officer did not find or infer, that the re¬ 
spondents in any w r ay violated express statutory or reg¬ 
ulatory requirements or prohibitions. Furthermore, 
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the common criteria usual in manipulation or corner 
cases are deceit, trickery through the spreading of false 
rumors, concealment of position, the violation of express 
anti-manipulation controls, or other forms of fraud. 
None of these elements are claimed or shown to exist in 
the instant situation. 

The Government contended, in that case, that the final step 
in the attempt to manipulate and corner the rye market oc¬ 
curred when General Foods purchased about 2,000,000 bushels 
of “distress rye” that was about to be dumped on the market. 
The Court said (170 F. 2d at 230): 

We do not understand the Government to contend that 
the transaction had or was purported to have any effect 
upon the price other than to stabilize or peg it at its 
existing level. The question immediately presented, 
and we think the most important one on this phase of 
the case, is whether such a purpose is an attempt to 
manipulate or corner and, if successful, results in a 
manipulation or corner of the market. 

The Court said 20 that the Commodity Exchange Act “makes 
no reference to stabilized or pegged prices but only to those 
which are manipulated” (170 F. 2d at 230, 231). The Court 
accepted the Government’s definition of manipulation, namely, 
“the creation of an artificial price by planned action, whether 
by one man or a group of men” (170 F. 2d at 231), but held, in 
that case, that the respondents merely attempted to stabilize 
a natural, existing price, and that such action did not consti¬ 
tute manipulation. Stabilization, as defined in the General 
Foods case, is not involved in this case. The petitioner in this 
case was not trying to preserve an existing, natural price. He 


30 The correctness of this view set forth in the General Foods case is chal¬ 
lenged. An attempt to stabilize or peg a declining price may, under appro¬ 
priate circumstances, constitute an attempt to manipulate the market in the 
same way as an attempt to force prices up or down. See, United States v. 
Socomj-Yacuum Oil Co., .‘110 U. S. 150, 223: and 07 U. of Pa. L. Rev. 572 
(1040). An artificially induced price or an artificially maintained existing 
price is a manipulated price. But the case now at bar does not require the 
expression of an opinion as to the correctness of this statement in the Gen¬ 
eral Foods case. 
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was attempting to create a new and artificial price, and that 
constitutes manipulation under the doctrine set forth in the 
General Foods case. 

In the present case, no claim is made that the petitioner at¬ 
tempted to manipulate the market price of lard by his majrket 
operations, i. e., by virtue of buying or selling. The Govern¬ 
ment showed that the petitioner held a long position in lard 
merely to establish the petitioner’s motive in desiring the price 
of lard to advance. No claim is made that by reason of his Jong 
position he attempted to manipulate the market price of lard. 
The petitioner, in this case, attempted to manipulate the mar¬ 
ket price of lard through “spreading of false rumors” (170 F. 
2d at 224), which the Court, in the General Foods case, recog¬ 
nized as one of the usual methods employed in attempting to 
manipulate a commodity market. Thus, the decision of the 
Judicial Officer is in accord with the decision in the General 
Foods case and is directly supported by the rationale of that 
case. 

C. The term “manipulate” is not so “undefined” and “undefinable” that an 
order based on an attempt to manipulate the market price of lard violates 
the due process clause of the Fifth Amendment. 

At the outset, the petitioner contends that no order can be 
issued for attempting to manipulate the market price of a com¬ 
modity since the term “manipulate” is “undefined” and “unde¬ 
finable,” and that such an order would violate the due process 
clause of the Fifth Amendment (Petitioner’s Br., pp. 10, 11). 
That same argument was rejected by the Court in Bartlett 
]Frazier Co. v. Hyde (C. A. 7), 65 F. 2d 350, certiorari denied, 
290 U. S. 654. The Court said (65 F. 2d at 354): 

It is urged that the statute makes use of the term 
“manipulation” without defining what is meant by it, 
and that for this reason the statute is void. If th^re 
were merit in this suggestion it would seem that in tlhe 
Olsen case [262 U. S. 1] the Court would not have faijed 
to discover it. 

The petitioner claims, however, that when the Bartlett 
Frazier case was decided, manipulation was tied to violations 
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of § 5 of the Act. However, § 5 of the Act did not in any way 
define manipulation or shed any light on its definition (see 42 
Stat. 1000), so the Bartlett Frazier case is squarely in point on 
this issue. 

It is not unusual for Congress to use statutory terminology 
similar to that involved here. The Anti-Trust Act prohibits 
an “attempt to monopolize’’ (15 U. S. C. § 2), and it has been 
held that the very broadness of the terms used in the statute 
makes it necessary for the provisions of the Act to be inter¬ 
preted and applied so as to avoid the economic evils at which 
Congress aimed. United States v. Columbia Steel Company, 
334 U. S. 495, 526; United States v. Whiting (D. Mass.), 212 
Fed. 466, 478; and United States v. Klearfiax Linen Looms 
(D. Minn.), 63 F. Supp. 32, 40-41. The Securities Act of 1933 
(15 U. S. C. § 77a etseq.) applies, in § 2, to an “attempt * * # 
to dispose of * # * a security or interest in a security.” 

Here, as in Spies v. United States, 317 U. S. 492, 499, the Con¬ 
gress did not define or limit—and was not required to define or 
limit—in the Commodity Exchange Act the methods by which 
the unlawful attempt might be accomplished, and any effort at 
definition might “result in some unexpected limitation.” The 
same policy was followed by Congress in prohibiting “attempts 
to violate” the Sugar Act of 1947 (7 U. S. C. § 1155), and in 
prohibiting an “attempt to induce any common carrier * * * 
to discriminate unjustly # * * in the transportation of 

property” (49 U. S. C. § 10 (4)). Also, see, Giles v. United 
States (C. A. 9), 157 Fd 2d 588, 590. 

Merely because there may be doubt “as to the precise con¬ 
gressional purpose in regard to hypothetical cases that may 
never arise” under the statutory provisions does not indicate 
the invalidity of those statutory provisions. Robinson v. 
United States, 324 U. S. 282, 286; United States v. Petrillo, 
332 U. S. 1, 5-8; Lichter v. United States, 334 U. S. 742, 785- 
787; and Charles Hughes <& Co. v. Securities and Exchange 
Com’n. (C. A. 2), 139 F. 2d 434,436, certiorari denied, 321 U. S. 
786. 

The term “attempt to manipulate,” as used in the context of 
the statute, including the policy of Congress as set forth in the 
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Act, is sufficiently explicit to meet the Constitutional 
requirements. 21 i 

D. The administrative remedies authorized by the Commodity Exchange 
Act extend to past attempts to manipulate the market 

The administrative remedies authorized by the Act extend 
to past attempts to manipulate the market as well as to cur¬ 
rent attempts. Section 6 (b) of the Grain Futures Act pro¬ 
vided that the Secretary of Agriculture could suspend the trad¬ 
ing privileges of a person if he “is violating” any of 'die 
provisions of the Act or if he “is attempting to manipulate :he 
market price” of grain in violation of the Act. Section 9 of 
that Act contained no provisions with respect to manipulation. 
In Cutten v. Wallace (C. A. 7), 80 F. 2d 140, decided Novem¬ 
ber 25, 1935, the Court held that the Secretary of Agriculture 
could not suspend the trading privileges of a person for a past 
attempt to manipulate the market, since, under the Grain 
Futures Act, the Secretary’s jurisdiction only empowered him 
to prevent current attempts to manipulate the market. Al¬ 
though the Court thought that it was “rather difficult to under¬ 
stand” 22 why Congress only proscribed present attempts to 
manipulate the market, the Court said that it was “for Con¬ 
gress to amend its legislation.” 23 

Pending the outcome of the review of the Cutten case by the 
Supreme Court, H. R. 6772 (which became the Commodity 
Exchange Act) was introduced to correct the “manifest mis¬ 
take” 24 in the Grain Futures Act disclosed by the Cutten case. 
Before the Commodity Exchange Act was enacted into law, 
the Supreme Court affirmed the decision of the Circuit Court 
in Wallace v. Cutten , 298 U. S. 229, decided May 18,1936. On 

* Comparable terminology has been upheld by the Courts. Federal Trade 
Comm’n. v. Keppcl d Bro., 291 U. S. 304, 311-312; Tagg Bros. & Moorhead 
v. United States, 280 U. S. 420, 431; and Levy Leasing Co. v. Siegel, 25 8 U. S. 
242, 243, 248-250. Also, see, Federal Power Comm’n. v. Hope Gas Co., 320 
U. S. 591, 600-601; National Broadcasting Co. v. United States, 319 U S. 
190, 225-226; Sunshine Coal Co. v. Adkins, 310 U. S. 3S1, 397-39S; Yajcus 
v. United States, 321 U. S. 414, 422-427; Bowles v. Willingham, 321 U. S. 
503, 514-516; American Power d Light Co. v. Securities d Exchange Com¬ 
mission, 329 U. S. 90; and United States v. Ragen, 314 U. S. 513, 523-5& : . 

n 80 F. 2d at 143. 

33 80 F. 2d at 144. 

* 80 Cong. Rec. 1451. 
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June 15,1936, the Commodity Exchange Act was enacted, and 
§ 6 (b) of the Grain Futures Act was amended to authorize the 
Secretary to suspend the trading privileges of a person who “is 
violating or has violated any of the provisions of this Act, or 
any of the rules and regulations made pursuant to its require¬ 
ments, or has manipulated or is attempting to manipulate the 
market price of any commodity, in interstate commerce, or for 
future delivery on or subject to the rules of any board of 
trade * * Also, provisions proscribing manipulation 

were added to § 9 of the Act. Viewed in the light of its legis¬ 
lative history, it is plain that § 6 (b) of the Commodity Ex¬ 
change Act should be interpreted to permit the Secretary of 
Agriculture to suspend the trading privileges of one who has 
attempted to manipulate the market price of a commodity. 
Several senators, including Senator Pope, explained in detail 
the grave defect that the Cutten case revealed in the Grain 
Futures Act 23 and made plain the necessity for changing the 
statute in view of the Cutten decision. The House Committee 
on Agriculture also explained that the Grain Futures Act was 
amended “to clarify the language of section 6 of the act in its 
application to manipulations of and attempts to manipulate 
the market price of any commodity.” 20 Unless the congres¬ 
sional intent, as revealed in the Act itself and in the legislative 
history, is to be completely disregarded, § 6 (b) of the Act 
should be regarded as vesting in the Secretary the authority 
to suspend the trading privileges of one who has attempted to 
manipulate the market price of a commodity in violation of 
the Act. 

The conclusion of the Judicial Officer that the administrative 
remedies authorized by the Act extend to past attempts to 
manipulate is further sustained by other provisions of the Act. 
Originally, § 9 of the Grain Futures Act contained no provi¬ 
sions with respect to manipulation, but, in 1936, the Com¬ 
modity Exchange Act amended § 9 so that it now provides 
that: 


Any person who * * * shall manipulate or at¬ 
tempt to manipulate the price of any commodity in 


31 SO Cong. Rec. 1451, 6159, 6160, 7847, 7852, 7853, and 7858. 
39 H. R. 421, 74th Cong., 1st Sess., p. 8. 
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interstate commerce, or for future delivery on or subject 
to the rules of any board of trade * * * shall be 

deemed guilty of a misdemeanor, and upon conviction 
thereof be fined not more than 810,000 or imprisoned 
for not more than one year, or both, together with the 
costs of prosecution. 

Thus, an attempt to manipulate constitutes a violation of § 9 
of the Act. Under § 6 (b) of the Act, the Secretary is author¬ 
ized to institute a proceeding against any person who “has vio¬ 
lated any of the provisions” of the Act, so the Secretary can also 
institute a proceeding against the petitioner under § 6 (b) of 
the Act for his violation of § 9 of the Act (see, also, supra, 
P-22). 

The purpose of the Commodity Exchange Act is “to re¬ 
move burdens on interstate commerce caused by manipulation 
and market control.” Board of Trade of Kansas City v. Milli¬ 
gan (C. A. 8), 90 F. 2d 855,857, certiorari denied, 302 U. S. 710. 
“Manipulations of * * * futures for speculative 
profit * * * assert a vicious influence and produce ab¬ 
normal and disturbing temporary fluctuations of prices that 
are not responsive to actual supply and demand.” Chicago 
Board of Trade v. Olsen, 262 U. S. 1, 39. “A false or mislead¬ 
ing statement or fictitious trading may in a few minutes turn 
thousands of dollars into the pocket of some unscrupulous 
trader * * *. At the same time it may cause million s of 

dollars in loss to farmers and others affected by a fictitious price 
movement.” 27 

It is apparent that to carry out the purpose of the Com¬ 
modity Exchange Act, the statute must be construed to author¬ 
ize the Secretary to suspend the trading privileges of one who 
has attempted to manipulate the market price of a commodity. 
The “fair interpretation of a statute is often the ‘art of prolifer- 
ing a purpose’.” Universal Camera Corp. v. National Labor 
Relations Board, No. 40, October Term, 1950, decided by the 
Supreme Court on February 26, 1951. Clearly § 6 (b) and 
§ 9 of the Commodity Exchange Act should be interpreted so 
that the petitioner’s trading privileges may be suspended for 
his attempt to manipulate the price of lard. 

27 Statement by Senator Pope of Idaho, 80 Cong. Bee. 6104. 
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IV. The Record Sustains the Findings and the Conclusion of 
the Judicial Officer That the Petitioner Violated the Report¬ 
ing Provisions of the Act and the Regulations Issued 
Thereunder 

A. The record sustains the Findings and Conclusion of the Judicial Officer 
that the petitioner violated the Act and the Secretary’s regulations by not 
reporting transactions and positions in accounts carried in his own name 

The petitioner has admitted, supra, pp. 4-6, the facts set 
forth in the Findings by the Judicial Officer with respect to the 
petitioner’s failure to report contract positions and trans¬ 
actions in accounts carried in his own name. The reporting 
requirements of the Act and the regulations issued thereunder 
are set forth in paragraph 21 of the Findings of Fact (Joint 
App. 93A-94A). Under the Act and the Secretary’s regula¬ 
tions, a trader is required to report all transactions and positions 
in all futures of a commodity whenever he owns or controls 
a long or a short open contract position in any one future of 
the commodity in question on any one contract market equal 
to or in excess of the amount fixed in the Secretary’s regula¬ 
tions for that commodity. The petitioner has admitted (Joint 
App. 319A-320A) that he failed to report the contract positions 
and transactions set forth in the Findings of Fact Nos. 22 
through 27 (Joint App. 94A-96A). The petitioner contends 
that in one instance the violation resulted from a misunder¬ 
standing with his broker, and that in the other instances the 
violations were inadvertent and were voluntarily corrected by 
the petitioner long before the institution of this proceeding 
(Petitioner’s Br. pp. 37-38). These arguments will be dealt 
with in that sequence. 

Mr. Reeside, of Merrill Lynch, Pierce, Fenner & Beane, testi¬ 
fied that Mr. Moore did not intend to be in a reporting status 
with respect to lard, and that either through his mistake or the 
petitioner’s mistake, Mr. Reeside purchased 100,000 pounds 
of lard for the petitioner on October 3, 1947, making the pe¬ 
titioner’s account long 250,000 pounds of November lard and 
placing him in a reporting status with respect to lard (Joint 
App. 245A-246A). However, even if the October 3 purchase 
was due to Mr. Reeside’s mistake, Mr. Reeside had no part in 
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the violation. No violation of the Act or the regulations oc¬ 
curred merely because the petitioner was long 250,000 pounds 
of November lard. The violation occurred when the petitioner 
failed to report his lard transactions and positions. On Oc¬ 
tober 10,1947, the Commodity Exchange Authority wrote the 
petitioner advising him that he was in a reporting status for 
lard, but he still refused to report, contending that he never 
owned 250,000 pounds of lard in one future (Finding 24, Joint 
App. 95A). However, when Mr. Reeside was asked why he 
allowed the petitioner’s account to stay in reporting status with 
respect to lard for 11 days, he replied: “I didn’t know it, sir. 
I think, as a matter of fact, Mr. Moore called it to my atten¬ 
tion” (Joint App. 246A). Thus, the record shows that the 
petitioner knew that he was in a reporting status with respect 
to lard but nevertheless refused to report his transactions and 
positions in lard. 

The petitioner’s violations of the reporting requirements of 
the Act and the Secretary’s regulations occurred too frequently 
to give any substance to the claim that his failure to report 
was inadvertent. Paragraphs 22 through 27 of the Findings 
of Fact (Joint App. 94A-96A) outline reporting violations on 
17 different days during the periods covered by those para¬ 
graphs. Even when the petitioner was called upon by the 
Commodity Exchange Authority to report his positions and 
transactions he still refused to comply (Findings 22 and 24, 
Joint App. 94A, 95A). 

The petitioner’s assertion that his reporting violations were 
voluntarily corrected long before the institution of this pro¬ 
ceeding is without any basis in the record. He has stipulated 
(Joint App. 319A) that he filed no reports with the Commodity 
Exchange Authority for any of the periods covered by para¬ 
graphs 22 through 27 of the Judicial Officer’s Findings of Fact 
(Joint App. 94A-96A). Therefore, there is no basis for his 
claim that he voluntarily corrected his violations. If the peti¬ 
tioner is referring to the fact that he is no longer in a reporting 
status with respect to those commodities, that does not relieve 
him of the obligation to report for periods when he was in a 
reporting status. 
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B. The record sustains the Findings and the Conclusion of the Judicial 
Officer that the petitioner violated the Act and the Secretary’s regulations 
by not reporting transactions and positions in his accounts and in the 
“controlled” accounts 

The Judicial Officer found that the petitioner directed the 
trading in the accounts of Elizabeth Anderson, Lois Moore, 
William J. Goodwin, James E. McDonald, Ruth B. Aspinwall, 
and Glenn Blackshear (Findings 28, 29, and 30. Joint App. 
96A-98A), and that therefore the petitioner should have re¬ 
ported the contract positions and transactions in his accounts 
and in the “controlled’' accounts during the periods shown in 
paragraphs 28, 29, and 30 of the Findings of Fact. The Judi¬ 
cial Officer made no finding that the petitioner controlled the 
accounts of any of the other persons shown on Government's 
Exhibit 14 (Joint App. 284A), so contrary to the petitioner's 
assertion (Petitioner’s Br., p. 31), the Government does not 
have to show that the petitioner controlled the accounts of the 
other persons shown on Exhibit 14. 

The petitioner’s challenge to the Judicial Officer’s finding 
that the petitioner controlled the accounts of the above-named 
persons is predicated on the misconception that the Govern¬ 
ment must not only show’ control of the accounts but must also 
show the “quantum of ownership or control” as wrell (Petition¬ 
er’s Br.. pp. 31.32). However, under § 4i of the Act (7 U. S. C. 
§ 6i), and the Secretary’s regulations issued thereunder, the 
petitioner must report the accounts which he “holds or con¬ 
trols” (17 CFR 2.10, 3.10, and 9.10), and one who directs trad¬ 
ing for an account is deemed to control the account (17 CFR 
1.3 (j)). Therefore, the record need only sustain the Judicial 
Officer’s findings that the petitioner controlled the accounts of 
the persons named in paragraphs 28,29, and 30 of the Findings 
of Fact, and any unnecessary averments in the pleadings may 
be disregarded as surplusage (see cases cited, supra , p. 19). 

The petitioner further argues in his brief, pp. 35-37, that the 
Judicial Officer considered that the loan of funds or credit was 
sufficient to constitute control. But the record reveals that the 
petitioner’s assertion is unfounded. In Finding 31 (Joint App. 
98A), admitted to be true by the petitioner (Joint App. 319A), 
it is set forth that the petitioner had financed in whole or in 
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part the accounts in the names of the persons indicated above, 
and that many of the accounts were in the names of persons 
who were unable to give collateral or other security and who 
were inexperienced in commodity trading. The brokers fresly 
complied with trading orders given by the petitioner even 
though they had on file no powers of attorney from the persons 
in whose names the accounts were carried. Also, checks con¬ 
stituting payments out of the accounts were delivered to i;he 
petitioner and endorsed by him as well as by the payee. Clearly 
the Judicial Officer did not believe that the mere loan of credit 
of and by itself constituted control (see, also, Joint App. 103A, 
104A). ' 

The petitioner further argues that the Judicial Officer ignored 
the facts that Wilkens was an economist and did all of his own 
trading except on one occasion (Petitioner’s Br., p. 37). How¬ 
ever, the Judicial Officer made no finding that the petitioner 
controlled Wilkens’ account. 28 Carl Wilkens is mentioned only 
in paragraph 5 of the Judicial Officer’s Findings of Fact (Joint 
App. 89A). That paragraph shows that on October 1, 1947, 
the petitioner owned 740,000 pounds of lard in his own account 
and that he was interested in the accounts of others, including 
Carl Wilkens. The aggregate net long position in lard in all 
of the accounts of the persons named in paragraph 5 was 
1,800,000 pounds. 

Paragraph 5 in the Findings of Fact shows that the petitioner 
would have profited financially from a rise in the market pjdce 
of lard, but that is true even if the petitioner had no interest in, 
or control over, any account except his owm. 

Furthermore, the petitioner told Mr. Bagnell, Chief of the 
Compliance and Trade Practice Division of the Commodity Ex¬ 
change Authority, that, in the case of Mr. Wilkens, there was a 
“different situation”—that, in the case of Mr. Wilkens, “all of 
the trading was directed strictly by Mr. Wilkenfs]”, except for 
one transaction, and that that was a “deviation from the pat¬ 
tern of the other accounts” (Joint App. 189A). Clearly, the 
Wilkens’ account affords no strength to the petitioner’s cause. 


31 The petitioner has also printed portions of the record relating to 
Lesikar’s account (Joint App. 200A, 201A), but the Judicial Officer mad 
finding that the petitioner controlled Mr. Lesikar’s account 


Mr. 
e no 
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The record shows that almost all of the petitioner’s reporting 
violations, outlined in paragraphs 28, 29, and 30 of the Find¬ 
ings of Fact, relate to his control of the Elizabeth Anderson 
account. In paragraph 28, the Elizabeth Anderson account is 
the only “controlled” account dealt with. Although para¬ 
graph 29 lists several of the “controlled” accounts, the peti¬ 
tioner would have been in a reporting status on all but four of 
the 90 days mentioned in that paragraph by reason of his con¬ 
trol of the Elizabeth Anderson account (see Government’s 
Exhibit 21, Joint App. 285A-291A). Paragraph 30 lists a 
single violation of the petitioner by reason of the fact that he 
failed to report his account and his wife’s account. 

The record clearly sustains the Finding of Fact that the peti¬ 
tioner controlled the Anderson account. Elizabeth Anderson 
was a friend of Miss McIntosh, one of the petitioner’s secre¬ 
taries, and after hearing the petitioner discuss commodity trad¬ 
ing with Miss McIntosh, Mrs. Anderson opened an account 
with the Daniel F. Rice Company. Mrs. Anderson was inex¬ 
perienced in trading and lost money on her first transaction. 
The petitioner “wished to help her make back” her loss and 
perhaps make a profit for her account (Joint App. 184A). He 
had the account transferred to Merrill Lynch, Pierce, Fenner & 
Beane (Joint App. 235A, 241 A), and deposited about $30,000 
into the account during its existence without receiving any 
security (Joint App. 184A). All of the financing transactions 
in the Anderson account were executed with the petitioner’s 
funds (Joint App. 235A). The petitioner told Mr. Bagnell 
that he “received no fee and made no charge for having operated 
the account” (Joint App. 184A, emphasis added). Elizabeth 
Anderson was never in the broker’s office (Joint App. 240A), 
and the orders to trade in the account were either given by the 
petitioner or by his secretary 20 (Joint App. 235A, 242A). For 


“The petitioner’s attorney now argues (Petitioner’s Br., p. 33) that the 
fact that the petitioner gave the trading orders in the “controlled” accounts 
is minor and was never considered of moment by the commission houses, 
but at the hearing he objected to a question directed to Mr. Reeside, stating 
that “Who gave the orders in these accounts is an element which will de¬ 
termine control” (Joint App. 236A). 
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some time, “half of the amount that Mr. Moore would buy for 
himself he would buy for Mrs. Anderson” 30 (Joint App. 2434). 
Mr. Reeside of Merrill Lynch characterized Mrs. Anderson’s 
trading pattern as “about the same” as petitioner’s (Joint App. 
243A). 

In spite of the serious and responsible evidence introduced 
by the Government to show that the petitioner controlled tha 
Elizabeth Anderson account and the accounts of others, tjie 
petitioner did not testify or introduce any evidence on his tj>e- 
half to rebut the Government’s evidence. It can be properly 
inferred, therefore, that if the petitioner had testified, or if 
Elizabeth Anderson or the other persons mentioned in Firid- 
ings 28, 29, and 30 had testified, the testimony would not have 
been in the petitioner’s favor. 31 

The petitioner’s failure to submit the reports, required by 
the Act and the regulations, was wilful; there is no evidence to 
the contrary. Although it was not necessary to do so, t|he 
Commodity Exchange Authority wrote to the petitioner ad¬ 
vising him that he was in a reporting status for lard, but he fijed 
no report with the Commodity Exchange Authority. The 
petitioner was accorded an opportunity to achieve compliance 
w r ith the reporting requirements of the Act with respect to laird, 
but he failed to accept that opportunity. In regard to |iis 
failure to report transactions in commodities other than lajrd, 
his refusal to report was also wilful, and, therefore, the Com¬ 
modity Exchange Authority was not required to request the 

*° The petitioner argues that the Government ignored the trading patterns 
of the “controlled” accounts (Petitioner’s Br. t pp. 34, 37), but the record 
shows that the Government proved by the evidence that the trading patterns 
were similar (Joint App. 243A, 262A). The mere fact that there “could 
have been some dissimilarity” (Joint App. 262A) is not sufficient to refute 
the Judicial Officer’s finding that the petitioner controlled the accounts of 
the persons named in Findings 28, 29, and 30. 

“ See, United States v. Di RE, 332 U. S. 581, 593; Interstate Circuit v. 
United States, 306 U. S. 208; Mammoth Oil Co. v. United States, 275 U. S. 
13, 51-53; Chicago & N. W. Ry. Co. v. Kelly (C. A. 8), 84 F. 2d 569, 572; 
United States v. Cotter (C. A. 2), 60 F. 2d 689, 692, certiorari denied, 287 
U. S. 666; Rappaport v. Capital Traction Co., 48 App. D. C. 359; Alexander 
v. Blackman, 26 App. D. C. 541, 550-551; Blatch v. Archer, Cowp. 66; and 2 
Wigmore, Evidence (3d ed. 1940) § 285-289. 
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petitioner to report those transactions. Wilfulness under the 
Administrative Procedure Act and the Secretary’s regulations 
under the Commodity Exchange Act means “no more than that 
the person charged with the duty knows what he is doing/’ and 
it “does not mean that in addition he must suppose that he is 
breaking the law.” Townsend v. United States, 68 App. D. C. 
223, 95 F. 2d 352, 358, certiorari denied, 303 U. S. 664; Fields v. 
United States, 82 U. S. App. D. C. 354, 164 F. 2d 97, certiorari 
denied, 332 U. S. 851; and O’Carroll v. Civil Aeronautics Board, 
79 App. D. C. 233,144 F. 2d 993. 

The record in this case shows that the petitioner was an ex¬ 
perienced commodity trader, and no suggestion is made that he 
was not cognizant of his commodity positions. The regulatory 
requirements were published in the Federal Register (2 F. R. 
1223-1229; 2 F. R. 1782-1790; 6 F. R. 1334-1341, 4602), and 
the petitioner is charged with knowledge of the requirements; 
the regulations have the force and effect of law. Federal Crop 
Insurance Corporation v. Merrill, 332 U. S. 380, 384. Al¬ 
though it was not necessary to show that the petitioner knew 
what the reporting requirements were ( United States v. Capitol 
Meats Inc. (C. A. 2), 166 F. 2d 537, 538), the record shows that 
the petitioner did know about the reporting requirements on 
all commodities (Joint App. 210A). The petitioner’s failure 
to file the reports was clearly wilful. No testimony by the 
petitioner or by any witness for him appears in the record in 
explanation of or in denial of the failure to submit the reports. 

V. The Statutory Authorization for Suspension Orders is Not 

So Vague and Indefinite as to be Violative of the Due Process 

Clause of the Fifth Amendment 

The petitioner argues, in his brief, pp. 11 and 12, that the 
Commodity Exchange Act provides for unlimited suspensions 
and that the Act contains no standards to guide the Secretary 
in determining what period of suspension to order, and that, 
therefore, § 6 (b) of the Act is unconstitutional. The peti¬ 
tioner’s argument anticipates the future loo much. This case 
does not present for review an indefinite or unlimited suspen¬ 
sion; on the contrary, the suspension involved here is for 90 
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days. Cf. Lloyd v. Dollison, 194 U. S. 445, 450. Moreover, 
the standards set forth in the Act to guide the Secretary in 
determining what period of suspension to order are not so vague 
and indefinite as to render the Act unconstitutional. Section 
6 (b) of the Act authorizes the Secretary to conduct a hearing 
to determine whether a violation has occurred, and “upon evi¬ 
dence received’’ the Secretary may issue an order suspending 
the violator’s trading privileges on all contract markets. Thus, 
the Act requires the Secretary to consider the evidence adduced 
at the hearing, and on the basis of that evidence, the Secretary 


must issue an order that has a “reasonable relation to the un¬ 
lawful practices found to exist.” Irving Weis & Co. v. Brannan 
(C. A. 2), 171F. 2d 232,235. 

In considering the suspension period to bo made effective, 
the Secretary is to consider the Act as a whole, including the 


declared policy of the Congress set forth in the Act. Section] 3 
of the Act (7 U. S. C. § 5) states that commodity futures trans¬ 
actions are affected with a national public interest and that 
regulation thereof is imperative to prevent sudden or unrea¬ 
sonable fluctuations in the prices of commodities due to spec¬ 
ulation, manipulation, and control. Thus, in determining 
what should be a reasonable suspension period, the Secretary 
is to determine whether it will aid in the effectuation of the 
policy of the Act to prevent sudden or unreasonable fluctua¬ 
tions in the market price of the commodity involved. The 
Secretary must necessarily exercise sound discretion in matters 
of this nature and is guided by the Act’s policy. In addition, 
the Congress has clearly indicated the seriousness of various 
offenses in § 9 of the Act. Section 9 declares that any one who 
attempts to manipulate the market price of a commodity or 
who delivers a false report concerning market information sh£ J1 
be guilty of a misdemeanor, and upon conviction thereof, shall 
be fined not more than $10,000 or imprisoned for not more thsm 
one year, or both. 

Many other statutes provide for suspension orders, similar x> 
those issued under the Commodity Exchange Act, and provide 
for a similar standard to govern the issuance of suspension 
orders. For example, the Packers and Stockyards Act (7 1J. 
S. C. § 204), authorizes the Secretary to suspend a registrant 
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“for a reasonable specified period.” One year was held to be 
a reasonable specified period for a violation of the Act in Mid¬ 
west Farmers v. United States (D. Minn.), 64 F. Supp. 91,101- 
102. Also, the Postmaster General, “upon evidence satisfac¬ 
tory to him” may suspend a person's privilege to receive mail 
(39 U. S. C. § 259). Also, upon evidence received at a hearing 
the Board of Governors of the Federal Reserve System “may 
suspend such bank from the use of the credit facilities of the 
Federal Reserve System and may terminate such suspension 
or may renew it from time to time” (12 U. S. C. § 301). 

The purposes of the Commodity Exchange Act, the require¬ 
ments it imposes, and the context of the statutory provision 
for the issuance of suspension orders, manifest an adequate 
standard to meet the constitutional requirements. So far as 
constitutional delegation of authority is concerned, the ques¬ 
tion here is not essentially different from that which is raised 
by provisions with respect to the reasonableness of rates, to dis¬ 
crimination, and to the issue of certificates of public conveni¬ 
ence and necessity. The Secretary is authorized by the Act 
to issue a suspension order which, under all the facts and cir¬ 
cumstances and in the light of the statutory provisions, has 
some reasonable relationship to the effectuation of the legisla¬ 
tive goal. Cf. New York Central Securities Co. v. United 
States, 287 U. S. 12, 24-25; Colonial Airlines v. Adams (D. C.), 
87 F. Supp. 242. That constitutes an adequate standard under 
the Constitution. 

The administrative proceeding before the Judicial Officer 
does not partake of the essential qualities of a criminal pro¬ 
ceeding. In permitting the petitioner to trade on the com¬ 
modity markets, the Government has, in effect, granted him a 
privilege. Suspension of the privilege for failure to comply 
with the statutory standard “is not primarily punishment for 
a past offense but is a necessary power granted to the Secretary 
of Agriculture to assure a proper adherence to the provisions 
of the Act.” Nichols & Co. v. Secretary of Agriculture (C. A. 
1), 131 F. 2d 651, 659. See, also, Irving Weis & Co. v. Bran- 
nan (C. A. 2), 171 F. 2d 232, 235; Helvering v. Mitchell, 303 
U. S. 391, 399; Nelson v. Secretary of Agriculture (C. A. 7), 
133 F. 2d 453,455; Board of Trade of City of Chicago v. Wallace 
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(C. A. 7), 67 F. 2d 402, 407, certiorari denied, 291 U. S. 68(j>; 
and Farmers Live Stock Commission Co. v. United States (E. 
D. Ill.), 54 F. 2d 375,378. 

In considering the suspension to be ordered in this proceed¬ 
ing, the Judicial Officer stated that “the failures to report are 
much the lesser of the violations found. The issuance an|d 
circulation of the Memo to the Press constitutes a type of vi<|>- 
lation that is most serious and flagrant, namely, an effort to 
manipulate prices on a commodity market and, therefore, 
throughout the country by means of false market informa¬ 
tion.” The Judicial Officer concluded that “this is a case 
example of one of the principal evils against which the Act was 
directed” (Joint App. 105A). The seriousness of the petition¬ 
er’s violation is demonstrated by the effect that the Memo to the 
Press could have had on the market price of lard. 

The Court should not interfere with the administrative de¬ 
cision as to the remedy unless the remedy selected has “no 
reasonable relation to the unlawful practices found to exist.” 
Irving Weis & Co. v. Brannan (C. A. 2), 171 F. 2d 232, 235. 
See, also, American Power & Light Co. v. Securities and Ex¬ 
change Commission , 329 U. S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U. S. 177,194; In re Electric Power 
& Light Corp. (C. A. 2), 176 F. 2d 687, 692; and Wright v. 
Securities and Exchange Commission (C. A. 2), 112 F. Sid 
89, 95. 

CONCLUSION 

It is respectfully submitted that the findings of the Judicial 
Officer are sustained by the record, that his conclusions have a 
rational basis in fact and in law, and that the order before the 
Court for review should, therefore, be affirmed. 

J. Stephen Doyle, Jr., 

Neil Brooks, 

Special Assistants to the Attorney General. 

Benjamin M. Holstein, 

Donald A. Campbell, 

Attorneys, 

U. S. Department of Agriculture. 


APPENDIX A 

The following sections of the Commodity Exchange Act are 
pertinent to this case: 

Section 6 (b): 

If the Secretary of Agriculture has reason to believe 
that any person (other than a contract market) is vio¬ 
lating or has violated any of the provisions of this Act, 
or any of the rules and regulations made pursuant to its 
requirements, or has manipulated or is attempting to 
manipulate the market price of any commodity, in in¬ 
terstate commerce, or for future delivery on or subject 
to the rules of any board of trade, he may serve upon 
such person a complaint stating his charges in that re¬ 
spect, to which complaint shall be attached or contained 
therein a notice of hearing, specifying a day and place 
not less than three days after the service thereof, re¬ 
quiring such person to show cause why an order should 
not be made directing that all contract markets until 
further notice of the Secretary of Agriculture refuse all 
trading privileges to such person, and to show cause why 
the registration of such person, if registered as futures 
commission merchant or as floor broker hereunder, 
should not be suspended or revoked. Said hearing may 
be held in Washington, District of Columbia, or else¬ 
where, before the Secretary of Agriculture, or before a 
referee designated by the Secretary of Agriculture, 
which referee shall cause all evidence to be reduced to 
writing and forthwith transmit the same to the Secre¬ 
tary of Agriculture. Upon evidence received, the Secre¬ 
tary of Agriculture may require all contract markets to 
refuse such person all trading privileges thereon for such 
period as may be specified in the order, and, if such per¬ 
son is registered as futures commission merchant or as 
floor broker hereunder, may suspend, for a period not to 
exceed six months, or revoke the registration of such per- 

(46) 
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son. Notice of such order shall be sent forthwith fcjy 
registered mail or delivered to the offending person an|d 
to the governing boards of said contract markets. 

After the issuance of the order by the Secretary of 
Agriculture, as aforesaid, the person against whom it is 
issued may obtain a review of such order or such other 
equitable relief as to the court may seem just by filing 
in the United States circuit court of appeals of the cir¬ 
cuit in which the petitioner is doing business a written 
petition praying that the order of the Secretary of Ag¬ 
riculture be set aside. A copy of such petition shall be 
forthwith served upon the Secretary of Agriculture by 
delivering such copy to him, and thereupon the Secre¬ 
tary of Agriculture shall forthwith certify and file :n 
the court a transcript of the record theretofore made, 
including evidence received. Upon the filing of the 
transcript the court shall have jurisdiction to affirm, x> 
set aside, or modify the order of the Secretary of Agri¬ 
culture, and the findings of the Secretary of Agricultu re 
as to the facts, if supported by the weight of evidence, 
shall in like manner be conclusive (7 U. S. C. § 9). 

Section 9: 

Any person who shall * * # manipulate or at¬ 

tempt to manipulate the price of any commodity :.n 
interstate commerce, or for future delivery on or sub¬ 
ject to the rules of any board of trade, * * * or who 

shall knowingly or carelessly deliver or cause to be de¬ 
livered for transmission through the mails or in inter¬ 
state commerce by telegraph, telephone, wireless, or 
other means of communication false or misleading 
knowingly inaccurate reports concerning crop or marl 
information or conditions that affect or tend to affect the 
price of any commodity in interstate commerce, shall l>e 
deemed guilty of a misdemeanor, and upon conviction 
thereof be fined not more than $10,000 or imprisoned 
for not more than one year; or both, together with the 
costs of prosecution (7 U. S. C. § 13). 

Section 2 (a): 
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For the purposes of this Act * * * The words 
“interstate commerce” shall be construed to mean 
commerce between any State, Territory, or possession, 
or the District of Columbia, and any place outside 
thereof; or between points within the same State, Terri¬ 
tory, or possession, or the District of Columbia, but 
through any place outside thereof, or within any Terri¬ 
tory or possession, or the District of Columbia 
(7 U. S. C. §2). 

Section 4i: 

I,t shall be unlawful for any person to make any con¬ 
tract for the purchase or sale of any commodity for 
future delivery on or subject to the rules of any contract 
market unless such persons shall report or cause to be 
reported to the properly designated officer in accord¬ 
ance with the rules and regulations of the Secretary of 
Agriculture (1) whenever such person shall directly or 
indirectly make such contracts with respect to any com¬ 
modity, or any future of such commodity, during any 
one day in an amount equal to or in excess of such 
amount as shall be fixed from time to time by the Secre¬ 
tary of Agriculture; and (2) whenever such person shall 
directly or indirectly have or obtain a long or short posi¬ 
tion in any commodity or in any future of such com¬ 
modity, equal to or in excess of such amount as shall be 
fixed from time to time by the Secretary of Agriculture 
(7 U. S. C. §6i). 

Section 2 (a): 

For the purpose of this Act * * * The act, omis¬ 
sion, or failure of any official, agent, or other person act¬ 
ing for any individual, association, partnership, cor¬ 
poration, or trust within the scope of his employment or 
office shall be deemed the act, omission, or failure of such 
individual, association, partnership, corporation, or 
trust, as well as of such official, agent, or other person 
(7 TJ. S. C. § 4). 




APPENDIX B 


The following regulations issued by the Secretary of Agricul¬ 
ture are pertinent to this case: 

Controlled account .—An account shall be deemed to 
be controlled by a person if such person by power of 
attorney or otherwise actually directs trading for such 
account (17 CFR § 1.3 (j)). 

Persons holding or controlling open contracts of speci¬ 
fied size; reports on Form 90S .—Every person who holds 
or controls open contracts in any one future of any fat 
on any one contract market which equal or exceed tjie 
amount fixed by the Secretary of Agriculture (in § 9.2pL) 
for reporting purposes under section 4i (2) of the Coijn- 
modity Exchange Act shall report to the Commodity 
Exchange Authority on Form 903. Such reports shall 
be made daily: Provided, That if on any day such per¬ 
son has no trades or transactions in any future of a fkt 


previously reported and there has been no change in the 
open contracts of such person in any such fat, the last 
detailed report of such person shall be considered as his 


report on open contracts in such fat on all intervening 
days. Such person shall also make a report on Form 
903 covering the day on which the amount of his open 
contracts in such future falls below the amount fixed in 
§9.21 (17 CFR §9.10). 

Amount fixed for reporting on Form 90S .—For the 
purpose of §§ 9.10 and 9.14, the amount fixed by the 
Secretary of Agriculture, under authority of section 4i 
(2) of the Commodity Exchange Act, for reporting on 
Form 903 is 250,000 pounds (17 CFR § 9.21). 

Persons holding or controlling open contracts of speci¬ 
fied size; reports on Form SOS. —Every person who holds 
or controls open contracts in any one future of any grain 
on any one contract market which equal or exceed the 
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amount fixed by the Secretary of Agriculture (in § 2.21) 
for reporting purposes under section 4i (2) of the Com¬ 
modity Exchange Act shall report to the Commodity 
Exchange Authority on Form 203. Such report shall be 
made daily: Provided, That if on any day such person 
has no trades or transactions in any future of a grain 
previously reported and there has been no change in 
the open contracts of such person in any such grain, the 
last detailed report of such person shall be considered 
as his report on open contracts in such grain on all inter¬ 
vening days. Such person shall also make a report on 
Form 203 covering the day on which the amount of his 
open contracts in such future falls below the amount 
fixed in § 2.21 (17 CFR § 2.10). 

Amount fixed for reporting on Forms 203 and 204 -— 
For the purpose of §§ 2.10, 2.11, 2.14, 2.16, and 2.17, 
the amount fixed by the Secretary of Agriculture, under 
authority of section 4i (2) of the Commodity Exchange 
Act, for reporting on Form 203 and Form 204 is 200,000 
bushels (17 CFR § 2.21). 

Persons holding or controlling open contracts of speci¬ 
fied size; reports on Form 303. —Every person who holds 
or controls open contracts in any one cotton future on 
any one contract market which equal or exceed the 
amount fixed by the Secretary of Agriculture (in § 3.21) 
for reporting purposes under section 4i (2) of the Com¬ 
modity Exchange Act shall report to the Commodity 
Exchange Authority on Form 303. Such report shall 
be made daily: Provided, That, if on any day such per¬ 
son has no trades or transactions in any cotton future 
previously reported and there has been no change in the 
open contracts of such person in any cotton future, the 
last detailed report of such person shall be considered 
as his report on open contracts in cotton futures on all 
intervening days. Such person shall also make a report 
on Form 303 covering the day on which the amount of 
his open contracts in such future falls below the amount 
fixed in § 3.21 (17 CFR § 3.10). 
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Amount fixed for reporting on Forms SOS and SO If .— 
For the purpose of §§ 3.10, 3.14, and 3.16, the amount 
fixed by the Secretary of Agriculture, under authority 
of section 4i (2) of the Commodity Exchange Act, for 
reporting on Form 303 and Form 304 is 5,000 bales 
(17 CFR § 3.21). 


RULES APPLICABLE TO DISCIPLINARY PROCEEDINGS 

Complaints — Contents. —A complaint shall state 
briefly and clearly the allegations of fact which consti¬ 
tute a basis for the proceeding and shall specify with 
particularity the matters or things in issue. Com¬ 
plaints shall not include charges, implied charges, or 
requirements phrased generally in the words of the act, 
but the words of the act may be identified and quoted 6r 
used in preliminary recitals (17 CFR § 0.5 (b)). 

Referees — Conduct. —The referee shall conduct the 
proceeding in a fair and impartial manner and, save 
to the extent required for the disposition of ex parte 
matters as authorized by law, he shall not consult anjy 
person or party on any fact in issue unless upon notice 
and opportunity for all parties to participate (17 CFR 
§0.7 (c)). 

Powers of referee. —Subject to review by the Secret 
tary as provided elsewhere in this subpart, the referee, 
in any proceeding assigned to him, shall have power to: 

(1) Rule upon motions and requests; 

(2) Set the time and place of hearing, adjourn the 
hearing from time to time, and change the time and 
place of hearing; 

(3) Administer oaths and affirmations and take 
affidavits; 

(4) Issue subpenas requiring the attendance and tes¬ 
timony of witnesses and the production of books, rec¬ 
ords, contracts, papers, and other documentary- 
evidence; 



(5) Summon and examine witnesses and receive 
evidence; 

(6) Take or order the taking of depositions; 

(7) Admit or exclude evidence; 

(8) Hear oral argument on facts or law; 

(9) Do all acts and take all measures necessary for 
the maintenance of order and efficient conduct of the 
proceeding (17 CFR § 0.7 (d)). 
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